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Waat WRITTEN IN COLLIER 
HELPED SET A LEGAL PRECEDENT. 


atthew Bender’s Collier on Bankruptcy 

was referred to by Justice Marshall in 
delivering the unanimous opinion of the U.S. 
Supreme Court in the matter of Johnson v. Home 
State Bank. Yo the legal community, this case 
established that a debtor who declares bankruptcy 
under Chapter 7 may subsequently invoke Chap- 
ter 13 to protect from foreclosure property on 
which the previously held mortgage survived the 
Chapter 7 proceeding. 

To the Johnsons, it meant that they could keep 
their farm. 

The Leading Authority. Edited by Lawrence P. 
King, Collier on Bankruptcy is indisputably the most 
authoritative work on the subject for the Bankruptcy 
Bench and Bar. In 199] 
alone, the Supreme Court 
cited Collier on Bankruptcy 
in its opinions in three sepa- 
rate landmark cases. 


AND PRESERVE A FAMILY TRADITION. 


Matthew Bender 


THE BEST MINDS. THE BEST ANSWERS. 


A Comprehensive Approach. Matthew 
Bender offers a number of companion works to 
Collier on Bankruptcy. They treat specialized 
issues such as farm bankruptcies, trustee con- 
cerns, the impact of bankruptcy on real estate 
transactions, and compensation in bankruptcy 
cases. Collier Bankruptcy Practice Guide offers 
pragmatic strategic advice on day-to-day matters. 
And Collier’s TopForm™ is a software program 
which helps practitioners file bankruptcy actions 
faster and more accurately. 

Flexible Formats. Collier on Bankruptcy 
and its companion works are available as books 
or on convenient compact discs—two formats 
of one series no lawyer can afford to be 
without. For a demonstra- 
tion, contact your local 
Matthew Bender repre- 
sentative, or call 1-800- 
223-1940, Dept. 1800A. 
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How Select 


Offshore Private Bank. 


If you're considering an 
offshore international private 
bank for an important client, 
there are certain vital questions 
you should ask before making 
your selection. 

For instance: 

Does the bank have world- 
wide expertise both offshore and 
onshore? 

Is it represented in the key 
offshore jurisdictions, so it can 
offer unbiased advice on the 
most advantageous location(s) to 
meet your client’s financial needs? 

Can it provide acomprehensive 
range of services for protection, 
enhancement and management 
of your client's assets? 

Is it capable of working with 
you and your client, to help 


design appropriate structures for 
the administration of assets 

and to provide for their ultimate 
succession? 

Can it arrange for company 
formations, management 
and accounting services from 
key offshore jurisdictions? 

Is it able to provide investment 
services and multi-currency 
banking requirements? 

Can it provide both expertise 
and longevity as an offshore 
trustee? 

Is it part of a strong, major 
banking group? 

Look no further 

Coutts answers “yes” to all 
these questions. 

We have over 50 years 
offshore private banking 


Coutts 10 


experience and operate in 
key financial jurisdictions 
worldwide. 

Coutts has 300 years of 
English Private Banking tradi- 
tion and reputation for personal 
service. And we share in the 
many Swiss advantages provided 
by our international private 
banking headquarters in 
Zurich. What’s more, we are 
a member of the National 
Westminster Bank Group, one 
of the largest and strongest 
banks in the world. 

If you have some questions 
youd like to ask us, please con- 
tact the Manager, New Business 
at the office nearest you. You can 
be assured that our conversation 
will be confidential. 


The private bank built on three hundred years’ experience. 


LONDON: (44) 71 753 1247 ZURICH: (41) 1214 5111 BAHAMAS: (1) 809-326-0404 CAYMAN: (1) 809-94-74777 
CHIASSO: (41) 91 412 002 GENEVA: (41) 22 319 0319 GIBRALTAR: (350) 72676 GUERNSEY: (44) 0481 726101 
HONG KONG: (852) 525 6898 ISLE OF MAN: (44) 0624 632222 JERSEY: (44) 0534 282345 LAUSANNE: (021) 653 29 27 
MIAMI: (1) 305 789 3714 NEW YORK: (1) 212 303 2910 SINGAPORE: (65) 22 33132 TOK YO: (81) 3 328 51321 URUGUAY: (5982) 606197 
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Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


¢ Checklist ¢ Instructions ® Work Sheets ¢ 8 Tab Dividers ® Stock Transfer Ledger * 25% Rag Minutes ® 21 Certificates * Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes ¢ Typewriter Spaced ® Buy-Sell Agreements * Indepen- 
dent Contractor Agreement © Employment Agreement ® Stock Subscription Agreement * Indemnification of Officers and 
Directors Plan © Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub “‘S’’ Plan ¢ Medical Plan ® Voting 
Trust Plan * Shareholders Minutes * Directors Minutes ¢ Annual Shareholders Minutes * Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver * Officers Notice of Waiver 
© Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ® Pre-printed Envelopes for 
Both Applications ® Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
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Self-regulation Does Not 
Promote Public Confidence 

I read with interest the report on the 
President’s Page of the April Bar Jour- 
nal informing us of The Florida Bar’s 
refusal to adopt the ABA’s recommenda- 
tion that Bar grievance committees be 
eliminated and attorney discipline 
turned directly over to the Supreme 
Court. The Board of Governors has re- 
jected the ABA’s contention that, so 
long as any element of self-regulation 
exists, the public will not have confi- 
dence in the system. Mr. Hill stated 
that “The ABA recommendation places 
too much emphasis on public percep- 
tion and too little on professionalism.” 

My experience leads me to disagree 
with Mr. Hill and the Board of Gover- 
nors. Recently, to relieve a stakeholder 
of any obligation concerning the money, 
I permitted $75,000 to be held in trust 
by a local attorney who is a partner in 
a large, prestigious, politically well- 
connected law firm. Subsequently, I 
learned that, in spite of my admonition 
not to do so, the lawyer had, upon re- 
ceiving the money, taken it. A griev- 
ance ensued which resulted in the local 
grievance committee finding only mi- 
nor misconduct, thereby keeping it at 
the local level with punishment limited 
to a letter of admonition. 

I had the unenviable task of explain- 
ing to my client that his money was 
gone and why I had allowed it to be 
held by the lawyer in the first place. 
He was not satisfied with my explana- 
tion that I relied on the rule of profes- 
sional conduct requiring attorneys to 
hold disputed funds in trust. Needless 
to say, this did not endear me or The 
Florida Bar to the client. 

The unfortunate truth is that the ma- 
jority of each grievance committee con- 
sists of local lawyers judging other local 
lawyers. The situation is not helped by 
the fact that the committee’s decision 
is subject to review by a member of the 
Board of Governors who is, also, a local 
lawyer. Personal and economic involve- 
ments, as well as political power within 
the Bar, tend to bias the committee in 
favor of those in large firms who are 
active in Bar politics and with whom 
the grievance committee attorneys may 
interact in their practices. Even those 


who believe grievance committees infal- 
lible must admit that the appearance 
created by the Bar’s attempt to disci- 
pline itself undermines public confi- 
dence in lawyers. 

I believe The Florida Bar should reas- 
sess its position regarding the elimina- 
tion of local grievance committees and 
consider turning disciplinary matters 
over to the Supreme Court. A voluntary 
relinquishment of the disciplinary func- 
tion would eliminate any bias created 
by local bar politics, increasing the likeli- 
hood of uniform enforcement of the 
Rules of Professional Conduct. It would 
also enhance our public image, and save 
many thousands of dollars which are 
currently spent by the Bar on discipli- 
nary matters. 

Turning discipline over to the Su- 
preme Court would be a compromise 
which may save the legal profession 
from being disciplined by the Depart- 
ment of Professional Regulation, an in- 
evitable action by the legislature if we 
don’t clean up our act. It would also 
appease those of us who feel that some 
lawyers are more equal than others in 
the eyes of The Florida Bar when it 
comes to discipline. 

JOHN L. AVERY, JR. 
Jupiter 


Correction 

In the April Journal author Joryn Jen- 
kins was mistakenly identified as 
practicing with Taub & Williams; she 
is associated with the Tampa firm of 
Annis, Mitchell, Cockey, Edwards & 
Roehn. 


“He's depressed. He has come to the 
conclusion, after all these years, that it’s not 
who you know, it’s what you know. . . and 

he doesn’t know anything.” 


vena, Largo; R. Waters, Tallahassee; 
David S. Willig, Miami; Linda L. Winchenbach, 
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FINALLY @AVES cost: 


Replaces Traditional Legal Books 


Reduces Office Space 


Virtually Eliminates Research Fees 


Streamlines Operations 


Saw on 


Accounting & Billing Management 
Finally technology that truly revolutionizes the legal 
industry! Marshall Law Corporation developed a Florida law Packaged under $10,000 
legal library on a CD-ROM disk that makes search and 
research faster, easier and more profitable. Simply input 
key words, groups of words, cites, titles, or desired cases @NCREASED 
into a personal computer and all referenced cases are listed. RT AT 
Through popular word processing software, Microsoft Word 
or Word Perfect for Windows, the chosen cases can be User Friendly 
instantly retrieved and output on a printer or read directly 
on the compater screen. Increased Information Accessibility 
Increased efficiency is just a small part of the benefits that 
the Marshall Law Corporation's CD-ROM based legal library ‘el ; 
Faster & More Efficient Cross-Referencing 
has to offer. The procurement, storage and maintenance of 


a traditional law library is eliminated. Maximum portability 


is achieved, the CD-ROM legal library operated through a Compatible With Most Popular Hardware & Software 
notebook computer can virtually go anywhere the user 

needs to go. Let the professionals at Marshall Law Convenient Portability 
Corporation explain all the advantages of our CD-ROM based | 


legal library. Whether you're a one man office or 
multinational firm the benefits of the Marshall Law 
Corporation's CD-ROM based legal library will revolutionize 


the way you do business. 


CORPORATION 1-800-393-6277 
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hen we began this Bar 

year I asked the ques- 

tion “Is professionalism 

dead?” and observed 
that the answer would be found as we 
addressed several key issues during 
the course of the year. There was no 
shortage of issues, and with the help 
of a dedicated Board of Governors, 
hard working sections and committees, 
enthusiastic voluntary bar associations, 
and assistance from an experienced 
Bar staff, attention was given to the 
issues, many of which were resolved. 
This edition of the Bar Journal con- 
tains excellent reports from the sec- 
tions and committees on the work they 
performed and their accomplishments. 
My column will highlight the work of 
the Board of Governors and its commit- 
tees on some of the larger issues con- 
fronting our profession, and summarize 
the work that was done as they were 
addressed. 


Pro Bono 

The Florida Bar will soon be the 
leader among the organized bars in 
providing an organized, coordinated 
approach to providing legal services to 
the poor. Against a background of 1.8 
million financially disabled citizens in 
our state and more than two million 
unmet legal needs, the Supreme Court 
of Florida approved a massive pro bono 
plan recommended by a joint commis- 
sion of The Florida Bar and The Flor- 
ida Bar Foundation. 

At the request of the Board of Gover- 
nors, the court rejected a petition which 
called for mandatory pro bono. Instead, 
the court ordered each circuit, under 
the leadership of the chief judge, to 
develop a master pro bono plan within 
each circuit which involves the volun- 
tary bar associations, the legal services 
organizations, and the many formal 
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and informal pro bono opportunities 
existing in that circuit. Each plan will 
have as a component the aspirational 
goal for each lawyer to provide 20 
hours of free legal services to the poor 
or, in the alternative, allow each law- 
yer to give $350 to an approved pro 
bono program. 

The court also noted that with the 
present lack of records it was impossi- 
ble to evaluate the effectiveness of the 
pro bono effort. The court therefore set 
forth a reporting requirement for each 
lawyer. On every Bar dues statement 
there will be questions regarding the 
number of pro bono hours or the amount 
of each lawyer’s financial contribution 
to a pro bono plan. 

The solution to the needs of the poor 
for legal services will not occur simply 
by meeting our aspirational goals. We 
must do more. Not only do we have to 
continue to work in our communities 
to help solve the problems of the poor, 
but we must continue to impress upon 


our governmental leaders the necessity 
for adequate funding and attention for 
programs to make certain that the poor 
have access to our system of justice. 
The legal profession of Florida has 
stepped up to the plate and will do its 
share. Society must do the same. 


Clients’ Security Fund 

Much has been written, studied, and 
discussed concerning the problems of 
the Clients’ Security Fund. This pro- 
gram, which is unique to our profession 
and perhaps is one of the most visible 
marks of true professionalism, was on 
the verge of collapse. With over $1 
million in payouts and only $350,000 
in income, the fund was about to be 
exhausted. We devoted considerable 
time to evaluating whether to cut back, 
discontinue, or adequately fund the 
program. The Board retreat and the 
All Bar Conference addressed the is- 
sues. The Board of Governors, guided 
by the demands of the membership, 
voted to continue the program, give it 
a very high priority among Bar pro- 
grams, and gradually to increase each 
member’s contribution from current 
dues until a maximum of $15 per 
member from annual dues is deposited 
in the fund. With this “fix,’ and a new 
method of paying losses, the Clients’ 
Security Fund will function as intended 
for the foreseeable future. Our profes- 
sion remains committed to financially 
helping those clients who have experi- 
enced losses because of the very few 
among us who steal clients’ money. 


Ethics 

One of the programs I envisioned for 
the future was the creation of an ethics 
school to provide additional education 
and, in some instances, rehabilitation 
to our members. With more than $5 
million of Bar dues going to our griev- 
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OK. Let’ get down to business. 24 hours. That’s all we get. And still for some, it’s just not enough. Now of course, we 


at GTE don’t presume to tell you how to spend your time. Just how to save it. The way we see it, the phone is the shortest 


distance between a problem and a solution. Unlike a memo or business letter, it allows you to deal with problems 


time, buta bundle of that other precious commodity. It lets you sell faster. Distribute faster. Collect money faster. Go to 


lunch faster. See your front door faster. Need we go on? BASU (a7 Because after all, it’s about time. Isn’t it? 


GTE 


THE POWER IS ON 


immediately. And get results immediately. Compared to a personal sales call, it not only can save you a bundle of 
4 
time is money. 


ance system, I thought we should focus 
on trying to prevent problems and on 
rehabilitating those lawyers who com- 
mit “minor” violations. The concept has 
been well-received, but there simply 
was not enough time to design and 
implement the program this year. I 
am proud to advise that the concept is 
“alive” and the work ongoing. Within 
the next year we will hopefully have a 
system to provide additional opportu- 
nities to receive more ethics training, 
particularly in those areas which pro- 
duce so many grievance complaints. 


Presidential Election Reform 

Virtually every lawyer and person 
interested in the governance of our Bar 
agreed that something had to be done 
to control the costs and time associated 
with the campaign for president of the 
Bar. Criticism of campaign practices 
came from the New York Times and 
most Florida newspapers. Responding 
to those concerns, a committee of past 
presidents and of attorneys involved 
in presidential campaigns was ap- 
pointed to make recommendations for 
change. Those recommendations, with 
some modifications, were approved by 
the Board and later by the Florida 
Supreme Court. 

Beginning this Bar year, every presi- 
dential election campaign will be con- 
ducted over a reduced period of time. 
Active campaigning will begin shortly 
before the Bar convention, but end in 
November when the ballots are mailed. 
By December we will have a president- 
elect designate. Other reforms include 
the reduction in statewide mailings, 
the use of the Bar News as the primary 
written vehicle to seek support, and 
the elimination of telephone banks. 
Elections will still be at-large. 

The reforms will not deprive the 
membership of the opportunity to meet 
and assess each candidate. However, 
they require the candidate to restrict 
the excessive campaign practices of the 
past and offer in return the ability to 
use the Bar News, the convention, and 
other Bar programs for campaign pur- 
poses. With these changes, it should 
be easier for any qualified attorney to 
seek the presidency and, in doing so, 
the public’s confidence in our profes- 
sion should not be affected. 


Merit Selection and Retention 
One of the most time-consuming and 
frustrating experiences of the year was 
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Professionalism is 
not dead, but is alive 
and well. With your 

help we can 
continue to spread 
this message. 


dealing with the Florida Legislature. 
In that experience I appreciated Win- 
ston Churchill’s observation that: “Poli- 
tics are almost as exciting as war, and 
quite as dangerous. In war you can 
only be killed once, but in politics many 
times.” Indeed, in this legislative year 
we experienced all of the emotions of 
success, failure, and barely surviving. 
Our biggest disappointment was the 
failure of merit selection and retention 
for trial judges. We were encouraged 
when we obtained the support of the 
Governor, the president of the Senate, 
and the speaker of the House. Every 
committee in both legislative branches, 
after many hearings, voted for merit 
selection and retention. When it 
reached the floor of the Senate, it 
received the necessary three-fifths vote 
required for a constitutional amend- 
ment. The regular session ended, how- 
ever, without the House having the 
opportunity to act. 

Two weeks later a special session 
was called, and after considerable ef- 
fort we managed to convince the 
legislative leaders to include merit se- 
lection and retention in the call. 
Unfortunately, the concerns of many 
legislators during the special session 
were on “survival.” Reapportionment 
issues dominated. When merit selec- 
tion and retention again came before 
the Senate, it received a majority of the 
votes, but was two votes shy of the 
necessary three-fifths. The private agen- 
das of a few senators and the 
reapportionment concerns of others cost 
the citizens of our state the opportu- 
nity to vote on a constitutional 
amendment that would change the 
way our trial judges are selected. 

Although we lost the battle for merit 
selection, we won the respect of many 
legislators for our judiciary. By focus- 
ing attention on the quality of the 
judiciary, we raised the legislative con- 
sciousness with respect to the need for 
an independent judicial system. 


The Courts 

The economic conditions confronting 
the state threatened our courts. The 
Governor and the legislature, respond- 
ing to those conditions, proposed mas- 
sive cuts throughout the budget. Those 
proposals disproportionately affected 
our courts. At one point in the process, 
the Guardian Ad Litem Program was 
threatened. Thirty million dollars was 
suggested as the cut to the $155 mil- 
lion judicial budget. This would have 
resulted in layoff of staff, and there 
was even talk of reduced court time. 

The Bar went to work with the 
conferences of county, circuit and ap- 
pellate judges and with the Supreme 
Court. After hundreds of man-hours, 
the budget was passed with the court 
system intact. There were cuts, but 
nowhere near the magnitude that was 
threatened. Unfortunately, for the 
second consecutive year, we will not 
have any new judgeships although 23 
were certified by the court. 

The courts were also threatened by 
the new “sunshine law” proposals. Some 
advocated the opening of the decision- 
making process, including appellate 
deliberations. In response to media 
pressures, the legislature began to move 
in that direction. Again, the Bar went 
to work and succeeded. The constitu- 
tional amendment which will be con- 
sidered by the voters does not open the 
judicial decision-making process. 

Although we experienced success 
with respect to issues affecting the 
courts, the challenges to the courts will 
never end. The Bar must continue to 
help the courts, and that will remain 
one of our greatest challenges in the 
future. 


Federal Courts 

Historically, there has been little 
involvement between the organized Bar 
and the federal courts in Florida. The 
crisis which occurred because of the 
shortage of federal judges changed this. 
The federal judges requested the Bar’s 
help and the Bar responded. At least 
six new federal district judges were 
sworn in this year. 

With this new interest, the Bar in- 
creased its work with the federal courts. 
The 11th Circuit Court of Appeals 
promulgated a new rule which Florida 
criminal defense lawyers believed 
would seriously compromise the attor- 
ney-client privilege. We advised Chief 
Judge Tjoflat of the concerns and ar- 


ranged a first-ever public hearing pre- 
sided over by the chief judge and the 
11th Circuit’s advisory committee. More 
than 50 criminal defense lawyers at- 
tended, and changes to the rule were 
discussed. The hearing was so success- 
ful it was repeated in Atlanta. We are 
optimistic changes will occur. 

The Bar needs to continue to be 
available to work with the federal 
courts. This new relationship will not 
only help the courts, but will make the 
federal courts more sensitive to the 
practice problems of lawyers. 


Minority and Gender Issues 

The reports of the Racial and Ethnic 
Bias Study Commission and the Com- 
mittee on Equality in the Profession 
were received. Work has begun with 
respect to implementing the recom- 
mendations. The first affirmative ac- 
tion plan of Bar headquarters was 
adopted and is in place. A minority 
stipend program to help minorities 
prepare for the bar examination has 
been presented. More work is under- 
way. 

Gender bias reforms are underway. 
The Bar adopted a gender neutral 
language policy for all publications, 
seminars, and Bar programs. A hand- 
book on gender neutrality for judicial 
officers is being prepared and will be 
presented to the Conference of Circuit 
Court Judges this month. A guide for 
gender neutral interviewing of judicial 
applicants by judicial nominating com- 
missions is being prepared. There is 
more work to accomplish, but substan- 
tial progress has occurred. 


Continuing Education 

There was significant concern about 
the continuing legal education pro- 
gram when the year began. Sections 
were unhappy about the control of 
CLE. Scheduling and revenue splits 
were causing problems. The decreasing 
confidence was manifested in the re- 
duced attendance at CLE seminars. 
Alan Dimond and I determined that 
we needed to work together to develop 
a long-term solution to these concerns. 
For the first time, we selected a chair 
and chair-elect to lead the CLE Com- 
mittee. With leadership for two years 
in place, the committee went to work. 

The committee’s work has resulted 
in better seminars, reduced scheduling 
problems, created harmony with the 
sections, and fostered better atten- 


dance. Long range plans are being 
suggested by the Long Range Planning 
Committee. The future of CLE looks 
good. 


Sections 

When the year began, the relation- 
ship between the sections and the Bar 
was not good. There was talk from the 
sections of changing the governance of 
the Bar. We reacted, and many open 
discussions took place. The Council of 
Sections was formally created and has 
actively worked to help solve the 
problems. The council will be the pri- 
mary body in the future to resolve 
section problems by arriving at solu- 
tions and, if necessary, recommending 
them to the Board of Governors for 
action. 


Legal Technicians 

We began an in-depth study of the 
legal technician problems. Should they 
be regulated? Should the Bar be in- 
volved in that regulation? Is the public 
being hurt? Are services by a legal 
technician a low-cost, reasonable solu- 
tion to the access problem? These 


questions and many others are being: 
considered by a very active committee 
which has held hearings throughout 
the state. 

The panel’s report will not be ready 
until next year. However, it promises 
to contain a blueprint to help solve 
some of the most complex problems 
relating to the delivery of legal services 
in our state. 


Florida Medical Association 
The relationship between the organ- 
ized Bar and the organized medical 
society was not good. How disappoint- 
ing that two distinguished professions 
could not find something in common 
on which to work. In an effort to find 
that common ground, I initiated a 
meeting with the president of the Flor- 
ida Medical Association. We agreed to 
reciprocal appearances before our re- 
spective governing bodies. He deliv- 
ered a message encouraging coopera- 
tion to the Board of Governors in 
January and later that month I did the 
same to his Executive Council. Liaison 
committees have been established and 
a joint project is being developed. While 
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we may never agree on certain tort or 
legislative matters, we have found other 
areas to pursue jointly, which hope- 
fully will inure to the benefit of the 
people of our state. 


Other Activities 

The All Bar Conference occurred in 
January. With a new format, it was 
probably the most successful to date. 
The attendance was good and more 
lawyers actively participated in the 
discussions. The conclusions reached 
were helpful in the resolution of the 
problems related to the Clients’ Secu- 
rity Fund. 

The ABA proposed changes to the 
disciplinary rules through its McKay 
Commission. The Florida Bar evalu- 
ated those changes and prepared a 
complete written response which af- 
fected the ultimate action taken by the 
ABA during the Midyear Meeting. 

The Board of Governors continued 
its role within the grievance system. 
At least one-fourth of each of the six 
meetings of the Board was devoted to 
discipline. The process is working. 


President’s Activities 

This, like every Bar year, has been 
busy. No president’s work ever ends. 
This year, your president: spoke at five 
federal court investitures; addressed 
bar associations from Pensacola to Ft. 
Lauderdale; spoke at civic/service clubs 
in three cities; testified at almost a 


Your Honor, we found these litigants 


trapped in our revolving backlog of cases. 
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dozen legislative forums/hearings; de- 
livered two commencement addresses; 
gave the key message at several Law 
Day programs; participated and/or lec- 
tured at seminars, panel discussions, 
and programs; visited dozens of legisla- 
tors, many in their home districts; met 
with the Governor and Lt. Governor 
on several occasions; maintained con- 
stant contact with the Florida Supreme 
Court; met with Justice Kennedy and 
Justice Scalia; represented The Florida 
Bar at the ABA and at a number of 
other states’ bars; visited 12 editorial 
boards; received and reviewed an aver- 
age of 20 letters per day; wrote an 
average of 40 letters per week; made 
and received approximately 30 tele- 
phone calls per week; was cursed, 
praised, threatened, and in a few in- 
stances, thanked, by a variety of Bar 
members. 

On each occasion I did my best to 
send the message of professionalism 
and to promote the mission of our 
profession to serve people and advance 
the administration of justice. 

The success we experienced this year 
was a result of the hard work and effort 
of thousands of lawyers working to- 
gether. Professionalism is not dead, 
but is alive and well. With your help 
we can continue to spread this mes- 
sage. 

The future is in good hands. Alan 
Dimond is a leader. He knows the 
issues and is committed to work. Pat 
Seitz is experienced and dedicated. 
Both Alan and Pat are well known and 
sensitive to the issues. They will suc- 
ceed and have the privilege of working 
with a very professional Board of Gov- 
ernors. Enough cannot be said about 
the time and effort these elected repre- 
sentatives have given and will continue 
to give as they serve our profession. 

The leadership of the Bar will con- 
tinue to be aided by the most capable 
Bar staff among the organized bars in 
the United States. On behalf of the 
membership, I thank each Board mem- 
ber, Jack Harkness, Mindy Boggs, Vicki 
Russell, and all of the Bar staff for 
their continued contributions and as- 
sistance. The challenges of our 
profession will continue, but with the 
commitment of so many, the challenges 
will be met. 

Thank you for giving me the privi- 
lege of working with and serving you. 
I hope to see all of you at the annual 
meeting. 0 


Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


| 
4 
| 
/ |- — 


EXECUTIVE DIRECTIONS 


Annual Reports Detail the Work of 
the Bar’s Many Volunteers 


ach spring the chairs of our 

sections and committees 

provide the Bar president 

an update on their groups’ 
activities for the year. From those 
reports the staff compiles our June 
annual report to the membership, 
which you will find in this Journal 
issue. The reports are evidence of the 
many varied and important tasks un- 
dertaken by the Bar’s small army of 
volunteers—lawyers from every area 
of the state and every area of the 
practice who give up valuable office 
time to advance and improve the ad- 
ministration of justice for the people 
of Florida. 

One need not read the entire report 
to become convinced that our Bar is 
alive, well, and made up of people 
dedicated to working very hard for the 
betterment of their profession and the 
public. Some examples of this year’s 
activities include: 

¢ The Administrative Law Section’s 
Eighth Annual Administrative Law Con- 
ference, patterned after the national 
model, brought together state leaders 
and administrative practitioners to dis- 
cuss ways of improving administrative 
proceedings in these days of state gov- 
ernment “downsizing.” 

¢ The Business Law Section pub- 
lished to all members of The Florida 
Bar Standards for Opinion Letters by 
Florida Counsel, designed to create 
uniformity and minimalize confusion 
(and thus save client costs) among 
counsel. The project was so well- 
received the ABA published the stan- 
dards nationally. 

¢ TheCriminal Law Section remains 
active in planning and underwriting 
advocacy training for new public de- 
fenders and state attorneys, and also 
is involved in studying a new set of 
sentencing guidelines. 

¢ The Elder Law Section is working 


by John F. Harkness, Jr. 


with Attorney General Bob Butter- 
worth to establish a consumer 
protection division for our older citi- 
zens. 

¢ The Environmental and Land Use 
Law Section has taken to heart the 
Supreme Court of Florida’s call to en- 
hance public access to the justice system 
by establishing citizens’ workshops on 
environmental law, publishing a citi- 
zens’ environmental law handbook, and 
working with other volunteers state- 
wide to commemorate Earth Day by 
setting up information booths in public 
locations throughout the state. 

¢ The Family Law Section’s many 
years of hard work have paid off with 
the creation, by order of the Supreme 
Court of Florida, of family law divi- 
sions in each circuit. The section will 
be working hard again this year to see 
that the new divisions are established 
and run smoothly. 

* The new Government Lawyer Sec- 
tion has been very active during its 
first year of operation, and now has in 


place a list of programs geared toward 
assisting public-sector attorneys in rep- 
resenting their clients. 

¢ The International Law Section was 
instrumental in the publication of last 
month’s special Journal issue detailing 
the new immigration act. 

¢ The Labor and Employment Law 
Section offered an important seminar 
covering the Civil Rights Act of 1991 
and the new Americans With Disabili- 
ties Act. 

¢ The Local Government Law Sec- 
tion continues its nationally acclaimed 
series of local government law sympo- 
sia in conjunction with the editors of 
the Stetson Law Review. 

¢ The Public Interest Law Section 
has been active on a number of fronts 
through its Legal Needs of Children 
Committee, Disability Law Commit- 
tee, Delivery of Legal Services 
Committee, and other panels. 

¢ The Real Property, Probate, and 
Trust Law Section, among its many 
projects, was active in the formulation 
of recommendations from the state’s 
Mortgage Foreclosure Study Commis- 
sion. 

¢ The Tax Section held a very timely 
conference in conjunction with the Flor- 
ida Institute of CPA’s and the Florida 
Chapter of Tax Executives Institute 
on critical issues surrounding Florida 
tax options. 

¢ The Workers’ Compensation Sec- 
tion was successful in fending off a 
legislative attempt to disband the judi- 
cial nominating commission overseeing 
appointment and retention of judges 
of compensation claims. 

¢ The Board of Legal Specialization 
and Education has undertaken an in- 
depth evaluation of the testing proce- 
dures for each area of our legal 
specialization program, and also will 
launch in the coming year a promo- 

Continued on page 22 
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“Honey, I Shrunk the First Amendment” 


FREE SPEECH ON HicH SCHOOL 
AND UNIVERSITY CAMPUSES 


school board prohibits the 
use of a textbook deemed 
to include sexual and vul- 
gar material. A university- 
sponsored student government associa- 
tion adopts regulations severely re- 
stricting the distribution of campaign 
literature on and off campus. A college 
professor is admonished for conducting 
optional after-class meetings during 
which participants discuss religious 
perspectives on academic topics. Courts 
now routinely uphold these types of 
prohibitions on the expressive activi- 
ties of students, teachers, and profes- 
sors on high school and college cam- 
puses due to a series of recent U.S. 
Supreme Court opinions. The Court 
has recast free speech jurisprudence 
in the campus context by greatly defer- 
ring to the judgments of school admin- 
istrators. This trend has significantly 
curtailed the free-expression rights of 
students, educators, and other partici- 
pants in the educational process. 

This article reviews these recent Su- 
preme Court precedents and discusses 
how the 11th Circuit Court of Appeals 
has addressed challenges to restric- 
tions on campus speech in recent years. 
With one notable exception, the 11th 


by Scott D. Makar 


Circuit has generally followed the trend 
toward upholding restrictions on free 
expression at educational institutions. 


Supreme Court Jurisprudence: 
A Complete Turn of the Wheel 

In its 1969 decision, Tinker v. Des 
Moines Independent Community School 
District, 393 U.S. 503 (1969), the U.S. 
Supreme Court declared that “i]t can 
hardly be argued that either students 
or teachers shed their constitutional 
rights to freedom of speech and expres- 
sion at the schoolhouse gate. This has 
been the unmistakable holding of this 
Court for almost 50 years.”! The Court 
in Tinker upheld the First Amendment 
rights of high school students to wear 
arm bands as an expression of their 
opposition to the American presence 
in Vietnam. The Tinker standard es- 
tablished that students could engage 
in free expression provided they did 
not “materially and substantially in- 
terfere with the requirements of appro- 
priate discipline in the operation of the 
school” and did not interfere with the 
rights of other students.? For the next 
17 years, the Tinker standard kept the 
gate open for many forms of free speech 
in America’s public schools. 


By 1986, however, the Court shat- 
tered the myth of the open schoolhouse 
gate. In Bethel School District v. Fraser, 
478 U.S. 675 (1986), the Court began 
reshaping its views of free speech in 
educational institutions. The Court up- 
held the suspension of a student who 
gave a speech containing sexual innu- 
endo at a school assembly.? The Court 
reasoned that the First Amendment 
does not prevent a school from deter- 
mining that certain speech may under- 
mine the school’s “basic educational 
mission.”4 This deference to the poli- 
cies and decisions of school admin- 
istrators quickly became the Court’s 
polestar for further restrictions on stu- 
dent speech.5 

Two years later, the Court in Hazel- 
wood School District v. Kuhlmeier, 484 
U.S. 260 (1988), upheld a school princi- 
pal’s decision not to print in a school- 
sponsored student newspaper two pages 
of articles concerning sexual activity 
and the experiences of pregnant stu- 
dents. At the outset, the Court ruled 
that the newspaper was not a public 
forum® because it was a part of the 
curriculum rather than a forum dedi- 
cated to “indiscriminate use” by its 
student reporters and editors.” School 
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officials, therefore, “were entitled to 
regulate the content of [the newspaper] 
in any reasonable manner.”® 

The Court next distinguished be- 
tween school officials’ authority over 
1) an individual student’s personal ex- 
pression that happens to occur on school 
premises,’ and 2) school-sponsored ac- 
tivities (that students, parents, and 
members of the public might reason- 
ably perceive to bear the school’s impri- 
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matur).!° The former is governed by 
the constitutional standards in Tinker. 
The latter, according to the Court, 
entitles educators to exercise greater 
control over the students’ expression 
to assure 1) that students learn what- 
ever lesson the school-sponsored activ- 
ity is designed to teach; 2) that readers 
or listeners are not exposed to material 
that may be inappropriate for their 
maturity level; and 3) that the expres- 
sion is not erroneously attributed to 
the school.!! 

Based upon these distinctions, the 
Court announced a constitutional stan- 


> dard more deferential to school officials 


than the Tinker standard. The Court 
stated “we hold that educators do not 
offend the First Amendment by exer- 
cising editorial control over the style 
and content of student speech in school- 
sponsored expressive activities so long 
as their actions are reasonably related 
to legitimate pedagogical concerns.”!2 
The Court further indicated that the 
scope of what constitutes a “legitimate 
pedagogical concern” is broad. “It is 
only when the decision to censor a 
school-sponsored publication, theatri- 
cal production, or other vehicle of stu- 
dent expression has no valid educa- 
tional purpose that the First Amend- 
ment is so ‘directly and sharply impli- 
cate[d]? as to require judicial in- 
tervention to protect students’ consti- 
tutional rights.”!3 The Hazelwood stan- 
dard, therefore, represents a significant 
empowerment of school officials to pro- 
hibit student expression provided a 
single “legitimate pedagogical concern” 
is articulated. 

Although the Supreme Court has 
maintained the vitality of the Tinker 
standard for purely expressive student 
conduct, lower courts have generally 
applied the deferential standards of 
Hazelwood and Bethel School District 
to curtail various forms of student and 
teacher expression on high school and 
university campuses. The U.S. Court 
of Appeals for the 11th Circuit is no 
exception. The next section discusses 
recent free-expression cases from the 
11th Circuit, most involving legal is- 
sues of first impression. 


The 11th Circuit’s Lessons 

The 11th Circuit Court of Appeals 
has decided a number of campus free- 
expression cases in the aftermath of 
Hazelwood and Bethel School District. 
Each case provides an interesting les- 
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son in campus free-speech jurispru- 
dence. In three of the four cases dis- 
cussed, the decisions were predictable 
in light of the greater deference given 
to school administrators. One case, 
however, was decided adverse to school 
officials but involved the free-expres- 
sion rights—not of students, teachers, 
professors, or others involved in the 
education process—but of a group of 
antimilitary peace activists denied ac- 
cess to a school system’s high school 
Career Day program. 

* Lesson #1: School Boards May Re- 
move Textbooks with Sexual or Vulgar 
Content from High School Curriculum 

The selection and removal of educa- 
tional materials from school libraries 
or course curricula is subject to some 
constitutional controls.!4 The 11th Cir- 
cuit’s first opportunity to apply the 
new constitutional standards under Ha- 
zelwood and Bethel School District arose 
in the textbook censorship context. In 
Virgil v. School Board of Columbia 
County, 862 F.2d 1517 (11th Cir. 1989), 
the School Board of Columbia County 
discontinued use of a humanities book 
for 11th- and 12th-grade students. The 
book, which contained selections such 
as Lysistrata and The Miller’s Tale, 
was removed from the classroom cur- 
riculum but not banned from the school 
library.!5 Parents of students filed suit 
against the school board seeking an 
injunction and asserting their First 
Amendment rights. The trial court, 
however, granted summary judgment 
in the school board’s favor. 

The 11th Circuit applied the Hazel- 
wood standard and affirmed. The court 
considered two primary factors. First, 
the court concluded that the decisions 
at issue were curricular decisions. 
As such, the school board had an inter- 
est in assuring that offensive materials 
did not carry its imprimatur. Second, 
the parties stipulated that the motiva- 
tion for the board’s removal of the book 
was related to the explicit sexuality 
and excessively vulgar language.!? Ha- 
zelwood identified this type of offensive 
material as a legitimate pedagogical 
concern.'!8 Consequently, the court 
merely had to determine whether the 
board’s action was reasonably related 
to this interest. Without any signifi- 
cant analysis, the court simply con- 
cluded that it was reasonable for the 
school board to restrict the types of 
literature available to teenage stu- 
dents.!9 The court, however, did ques- 
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tion the wisdom of doing so in this 
particular instance.2° 

¢ Lesson #2: Universities May Res- 
trict Campaigning During Student Gov- 
ernment Elections 

Political speech has historically been 
in the core of protected expression 
under the First Amendment. Political 
discourse in the context of a student 
government election, however, now re- 
ceives a lesser degree of protection. In 
Alabama Student Party v. SGA of Uni- 
versity of Alabama, 867 F.2d 1344 
(11th Cir. 1989), the university’s stu- 
dent government association (SGA)?! 
adopted election regulations which 1) 
restricted distribution of campaign lit- 
erature to three days prior to the 
election and only at residences or out- 
side of campus buildings; 2) prohibited 
distribution of campaign literature on 
election day; and 3) limited open fo- 
rums or debates to the week of the 
election.22 The trial court upheld the 
regulations as reasonable restrictions 
on the student election process. 

The 11th Circuit, in a divided opin- 
ion, affirmed. The court held that a 
university, which need not even have 
a student government association, may 
regulate the manner in which student 
elections are held.22 The university 
viewed its student government associa- 
tion as a “learning laboratory” similar 
to a student newspaper or yearbook.”4 
The SGA and its elections, therefore, 
were not a public forum because they 
were intended to provide a “supervised 
learning experience for students inter- 
ested in politics and government.”25 
The court held that the university, 
through the SGA, could reasonably 
restrict this “learning experience” by 
minimizing the disruptive effect of cam- 
pus electioneering (an interest the trial 
court determined was legitimate).26 The 
court concluded that university offi- 
cials may reasonably regulate speech 
and campus activities in furtherance 
of the school’s educational mission.27 

¢ Lesson #3: School Administrators 
Have the Final Say in Curriculum 
Regulation and Academic Freedom 

The 11th Circuit foliowed its deci- 
sions in Alabama Student Party and 
Virgil with a highly controversial opin- 
ion regarding the right of universities 
to regulate the content of and manner 
in which academic courses are taught 
by its professors. In Bishop v. Aronov, 
926 F.2d 1066 (11th Cir. 1991), petition 
for cert. filed, 60 U.S.L.W. 3154 (1991), 
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the court established that a university 
may challenge and override the educa- 
tional judgment of professors who act 
under the university’s auspices as in- 
structors. When a professor and a uni- 
versity disagree about a matter of 
content in the course taught, the 
“fuJniversity must have the final say 
in such a dispute.”28 

In Bishop, a professor teaching hu- 
man physiology at the University of 
Alabama made in-class remarks re- 
garding his religious beliefs. The pro- 
fessor acknowledged his personal relig- 
ious beliefs to his class and asked them 
to let him know if they observed some- 
thing in his life that was inconsistent 
with his beliefs.22 The professor also 
held a nonmandatory afterclass meet- 
ing with students and other interested 
persons to discuss the religious aspects 
of human physiology.*° Student atten- 
dance was voluntary and did not affect 
grades (a blind grading system was 
used).3! 

Some of the professor’s students com- 
plained to the university about the 
comments and the after-class meeting. 
In response, the university issued a 
memo to the professor stating that his 
actions were unwarranted and were to 
desist. The memo required that the 
professor 1) not interject his religious 
beliefs or preferences during instruc- 
tional time periods, and 2) not hold 
optional classes where a religious per- 
spective on an academic topic is deliv- 
ered.32 The professor complied with the 
university’s wishes but asked that the 
directive be rescinded. The university 
refused to do so and the professor 
sought declaratory and injunctive re- 
lief in federal court.33 The trial court 
granted the professor’s motion for sum- 
mary judgment but the 11th Circuit 
reversed.34 

The appellate court initially noted 
that the university walked a constitu- 
tional tightrope. On one end, the uni- 
versity attempted to preserve the pro- 
fessor’s academic freedom; at the other 
end, it was attempting to avoid the 
threat of an establishment clause vio- 
lation.*> As a preliminary matter, the 
court held that a professor’s classroom 
is not an open forum when used during 
instructional periods.*® The resolution 
of the professor’s constitutional claims, 
therefore, required a standard more 
deferential to school administrators 
than that used by the trial court. Next, 
the court narrowly read the university’s 
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Under the new test, 
a university has the 
authority to apply 
reasonable 
restrictions to a 
professor’s in-class 
speech that it could 
not censor outside 
the classroom 


memorandum and rejected the profes- 
sor’s vagueness and overbreadth argu- 
ments. The court next issued a number 
of important rulings. 

The court stated that although the 
religion clauses are implicated in its 
inquiry, “the primary analysis that 
must be made here ascends from the 
cases that discuss the free speech rights 
of public teachers.”37 The court re- 
viewed the recent Supreme Court and 
11th Circuit precedents and concluded 
that the Tinker standard for students’ 
in-class conduct does not apply to a 
professor’s in-class conduct.3® Instead, 
a standard more deferential to school 
authorities is required because a uni- 
versity “should be entitled to place 
reasonable restrictions on the learning 
experience.”99 The remaining question 
was the degree to which a school may 
control classroom conduct without vio- 
lating a professor’s First Amendment 
rights.*° 

Due to the lack of cases on point, the 
court fashioned a balancing test that 
adopted Hazelwood as its polestar.*! 
The court specificaliy extended Hazel- 
wood from the secondary school to the 
university context.42 The court also 
held that the concept of “academic 
freedom” is not an independent First 
Amendment right.*? Instead of federal 
judges acting as “ersatz deans or edu- 
cators” to protect academic freedom, 
university officials must be trusted to 
do so.*4 

In this regard, the court balanced 
the following competing interests: 

(1) auniversity’s right to refuse to lend its 


name and resources to a professor’s 
speech in a university sponsored activ- 


ity, provided the university’s actions 
are reasonably related to a legitimate 
pedagogical interest; 

a university’s right to avoid unintended 
but potential coercion of religious views 
on students; 

a university’s right as a public em- 
ployer to restrict its employees’ speech 
such as reasonable controls on the 
content of curriculum (particularly that 
imparted during in-class time); and 
professors’ restricted rights to free 
speech in their classroom. 


(4) 


The court balanced these interests 
and concluded that the university prop- 
erly directed the professor to refrain 
from the “expression of religious view- 
points in the classroom and like set- 
tings.”46 The court’s analysis is notable 
because it relied entirely on the free 
speech clause—not the religion 
clauses.47 Further, the court did not 
reach the university’s establishment 
clause issue because a university “can 
restrict speech that falls short of an 
establishment violation.’ Under the 
court’s new balancing test, therefore, 
a university has the authority to apply 
reasonable restrictions to a professor’s 
in-class speech (religious or otherwise) 
that it could not censor outside the 
classroom.49 

¢ Lesson #4: School Officials Must 
Provide Nondiscriminatory Access to a 
Nonpublic Forum 

The only recent successful 11th Cir- 
cuit free-expression challenge in the 
campus context is Searcy v. Harris, 888 
F.2d 1314 (lith Cir. 1989), affirming 
and modifying, 681 F. Supp. 821 (N.D. 
Ga. 1988), on remand from, 815 F.2d 
1389 (11th Cir. 1987), affirming and 
vacating in part, 642 F. Supp. 313 
(N.D. Ga. 1986). Ironically, the success- 
ful litigants in Searcy were not stu- 
dents, teachers, or other participants 
within the educational system. Instead, 
an antimilitary group promoting world 
peace successfully claimed their First 
Amendment right to take part in a 
high school career day had been vio- 
lated. 

The Searcy litigation involves a long- 
running dispute between school authori- 
ties and the peace activists. In an effort 
to assist students in exploring career 
opportunities, the Atlanta School Board 
created a Career Day and Youth Moti- 
vation Day to stress the importance of 
finishing high school and seeking fur- 
ther education or training after gradu- 
ation.5° Career Day was a nonpublic 
forum whose function was to help pre- 
pare students for professional training. 
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The Atlanta Peace Alliance (APA) suc- 
cessfully requested permission from 
the district superintendent to partici- 
pate in these activities and to place 
literature on campus and place adver- 
tisements in the school yearbooks.*! 
The school board, however, overrode 
this decision and directed that the APA 
be denied all access to schools. The 
board also directed that written poli- 
cies regarding Career Day be devel- 
oped. 

While these written policies were 
being developed, APA successfully sued 
the school board and was afforded the 
opportunity substantially equal to that 
of military recruiters to participate in 
Career Day. The APA was also success- 
ful in acquiring the right to place 
information on school bulletin boards 
and in guidance counselors’ offices. 
Prior to the underlying trial, the school 
board adopted policies relating to Ca- 
reer Day. The regulations required 
Career Day participants to: 1) have 
direct knowledge of the subject matter 
of their profession; 2) have some pre- 
sent affiliation with that career field; 
and 3) refrain from criticizing other 
occupations.52 APA sued again and 
successfully contended in the trial court 
that the regulations were unconstitu- 
tional.53 

On appeal, the panel opinion upheld 
as reasonable all but one portion of the 
school board’s regulations. The court, 
however, held that the school board’s 
enactment of the regulations amounted 
to impermissible viewpoint discrimina- 
tion. The court recognized that Hazel- 
wood requires that courts defer to rea- 
sonable educational choices educators 
make and further agreed with the 
school board that the “direct knowl- 
edge” requirement was reasonable. The 


court also upheld the “no denigration” 
requirement but only to the extent it 
prohibits “denigrative presentations by 
speakers for the purpose of denouncing 
careers.”54 A total ban on criticism, in 
the court’s view, would be impermissi- 
ble.55 The presentation of “accurate 
information about a career that some 
might take as criticism of the career 
or as discouragement of students from 
entering that career is permissible.”56 
The court, however, concluded that the 
“present affiliation” requirement was 
unreasonable because no evidence in 
the record demonstrated a valid educa- 
tional purpose.57 

Despite upholding most portions of 
the Career Day regulations, the court 
determined that the school board’s pur- 
pose in enacting the regulations was 
to discriminate against APA speakers 
because the board disagreed with their 
views.°® The court’s ruling is based on 
the principle that the “existence of 
reasonable grounds for limiting access 
to a nonpublic forum . . . will not save 
a regulation that is in reality a facade 
for viewpoint-based discrimination.”9 
Thus, the abrupt change in the board’s 
policy that was caused by the APA’s 
request for access to Career Day sup- 
ported an inference that the board 
intended to suppress the APA’s views.® 
This inference was further supported 
by two factors. First, the board’s justifi- 
cation for limiting access—avoiding de- 
bate about controversial matters— 
although facially reasonable could be 
used as a pretext for excluding access. 
The board could merely label such 
views as “controversial” and thereby 
exclude them.®! Second, the court de- 
termined that the genuineness of the 
board’s justifications were question- 
able because other speakers at past 


Career Days freely criticized the ap- 
proach other speakers had taken with- 
out any censure.®2 


Conclusion 

Under the Supreme Court’s new cam- 
pus free-speech jurisprudence, the free- 
expression rights of students, teachers, 
and professors, and other persons in- 
volved in the educational process are 
subject to reasonable restrictions by 
school and university administrators. 
These restrictions may apply to text- 
book curriculum decisions, in-class ex- 
pressive conduct by students and in- 
structors, and school-sponsored educa- 
tional programs such as student gov- 
ernment, newspapers, and yearbooks. 
School officials, however, must avoid 
enactment of facially reasonable regu- 
lations that amount to impermissible 
viewpoint discrimination. Finally, 
purely expressive conduct, such as the 
armbands in Tinker, remains protected 
speech unless such conduct materially 
and substantially interferes with school 
operations and interferes with the 
rights of others.0 


1 Tinker v. Des Moines Independent 
Community School District, 393 U.S. 503, 
at 506 (1969); see generally Annotation, 
First Amendment Rights of Free Speech and 
Press as Applied to Public Schools— 
Supreme Court Cases, 73 L.Ed. 2d 1466 
(1984 & Supp. 1991). 

2 Tinker, 393 U.S. at 509. 

3 Unlike Tinker, the penalties imposed 
in Bethel School District v. Fraser, 478 U.S. 
675 (1986), were unrelated to any political 
viewpoint. 

4 Id. at 685. 

5 See generally Annotation, What Oral 
Statement of Student is Sufficiently Disrup- 
tive So As to Fall Beyond Protection of First 
Amendment?, 76 A.L.R. Fed. 599 (1986 & 
Supp. 1991). 

6 The Court applied the definition of 
public forum used in Perry Education Ass’n 
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v. Perry Local Educators’ Ass’n, 460 U.S. 
37 (1983). A public forum exists if school 
authorities have, by policy or practice, 
opened up school facilities for indiscrimi- 
nate use by the general public or by some 
segment of the public such as student or- 
ganizations. Id. at 47. 

7 Hazelwood School District v. 
Kuhlmeier, 484 U.S. 260, at 269-70 (1988). 

8 Id. at 270; see generally Annotation, 
Validity, Under Federal Constitution, of Pub- 
lic School or State College Regulation of 
Student Newspapers, Magazines or Other 
Publications—Federal Cases, 16 A.L.R. Fed. 
182 (1973 & Supp. 1991). 

9 Hazelwood, 484 U.S. at 270. 

10 These activities include school-spon- 
sored publications, theatrical productions, 
and other activities that “may fairly be 
characterized as part of the school curricu- 
lum, whether or not they occur in a tradi- 
tional classroom setting, so long as they are 
supervised by faculty members and de- 
signed to impart particular knowledge or 
skills to student participants and audi- 
one. Id. at 271 (footnote omitted). 

Id. 

12 Id. at 272-73. 

13 Id. at 273 (emphasis added) (citation 
omitted). 
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14 See generally Annotation, Propriety, 
Under First Amendment, of School Board’s 
Censorship of Public School Libraries and 
Coursebooks, 64 A.L.R. Fed. 771 (1983 & 
Supp. 1991). 

15 Virgil v. School Board of Columbia 
County, 862 F.2d 1517, at 1519 (11th Cir. 
1989). 

16 Id. at 1522. 

17 Td. at 1523. 

18 School officials can “take into account 
the emotional maturity of the intended 
audience in determining. . . [the appropri- 
ateness of] potentially sensitive topics such 
as sex and vulgarity.” Id. at 1523 (quoting 
Hazelwood, 484 U.S. at 272). 

19 Virgil, 862 F.2d at 1525. 

20 The court noted that both of the cen- 
sored selections are “widely acclaimed mas- 
terpieces of Western literature.” Id. at 1523. 
“Of course, we do not endorse the Board’s 
decision. Like the district court, we seri- 
ously question how young persons just be- 
low the age of majority can be harmed by 
these masterpieces of Western literature. 
However, having concluded that there is 
no constitutional violation, our role is not 
to second guess the wisdom of the Board’s 
action.” Id. at 1525. 

21 The SGA and the university are state 
actors both subject to the same constitu- 
tional restrictions. Alabama Student Party 
v. SGA of University of Alabama, 867 F.2d 
1344, at 1345 (11th Cir. 1989). 

23 Td. at 1346. 

24 Id. at 1347. 

25° Td. 

27 Judge Tjoflat dissented. He argued 
that the record failed to evidence any educa- 
tional interest advanced by the university 
in the election regulations. Jd. at 1348. He 
also found the regulations overbroad be- 
cause they controlled expressive activity 
both on and off campus (i.e., public fora). 
Id. at 1352. As such, a compelling jnterest 
standard should apply. Id. 

28 Bishop v. Aronov, 926 F.2d 1066, at 
1076 (11th Cir. 1991), petition for cert. filed, 
60 U.S.L.W. 3154 (Aug. 14, 1991). 

29 Id. at 1068. The professor also stated 
that if students did not share his religious 
views “that is fine.” Id. 

30 Td. at 1068-69. 

31 Td. at 1069. 

33 Id. at 1070. 

34 The appellate court had no dis- 
agreement with the trial court’s findings of 
fact and adopted them in large part. The 
court, however, reviewed the trial court’s 
legal conclusions de novo. Id. at 1068. 


35 Td. at 1069. 

36 The court applied the definition of a 
public forum set forth in Perry Education 
Ass’n v. Perry Local Educators’ Ass’n, 460 
U.S. 37, 47 (1983) (school facilities may be 
deemed open forums only if school officials 
have “by policy or practice” opened those 
facilities “for indiscriminate use by the 
general public . . . or by some segment of 
the public, such as a student organization.”) 
(citations omitted). 

37 Td. at 1072 (footnote omitted). 


38 Td. at 1073. 

39 Td. (quoting Virgil, 867 F.2d at 1347). 

40 Bishop, 926 F.2d at 1073. 

41 Td. at 1074. 

43 Id. at 1075. 

45 Td. at 1074-76. 

46 Td. at 1076. 

47 Td. at 1077. 

49 Td. at 1074. 

50 Searcy v. Harris, 888 F.2d 1314, at 
1316 (11th Cir. 1989), affirming and modi- 
fying, 681 F. Supp. 821 (N.D. Ga. 1988), on 
remand from, 815 F.2d 1389 (11th Cir. 
1987), affirming and vacating in part, 642 
F. Supp. 313 (N.D. Ga. 1986). 
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54 Id. 


at 1317. 
at 1316-17. 
at 1326. 

55 Td. at 1324. 

56 Td. at 1326. 

57 The court was unwilling “to infer the 
reasonableness of a regulation from a va- 
cant record.” Id. at 1322. 

58 Td. at 1325. 

59 Id. at 1824 (quoting Cornelius v. 
NAACP Legal Defense Fund, 473 U.S. 788, 
811 (1985)). 

60 Searcy, 888 F.2d at 1325. The court 
determined that the trial court’s finding 
regarding the board’s motivation was not 
clearly erroneous. Id. 
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sion Report. 

¢ The Federal Court Practice Com- 
mittee has been studying the establish- 
ment of a fourth federal court district 
for our state. 

¢ The Judicial Administration, Se- 
lection, and Tenure Committee has 
been working with two of our rules 
committees to draft uniform statewide 
pretrial and case management confer- 
ence orders. 

¢ The Judicial Evaluation Commit- 
tee has completed and had approved 
by the Board of Governors a model 
judicial evaluation procedure to help 
voters determine who should be re- 
tained in judicial office. 

¢ The Lawyer Advertising Commit- 
tee, working with staff, has reviewed 
more than 7,000 advertisements since 
its evaluation process began last April. 

¢ The Media and Communications 
Law Committee held a very successful 
media-law conference in Tampa, the 
eighteenth such gathering between law- 
yers and members of the mass media. 

¢ The Military Law/Aid to Service- 
men Committee established an honor 
roll of those members serving in Opera- 
tion Desert Storm. 

¢ The Prepaid Legal Services Com- 
mittee has begun working with Florida 
Lawyers’ Legal Insurance Corporation 
to heighten awareness of prepaid legal 
services among our new members. 

¢ The Public Utilities Law Commit- 
tee has prepared a resource guide 
discussing the history and practice of 
public utility law. 

¢ The Student Education and Ad- 
missions to the Bar Committee 
established a standing subcommittee 
to study issues related to minority 
education and advancement within the 
profession. 

This list is not complete; if you 
review this year’s report, you will find 
our volunteer attorneys are involved 
in many more worthwhile projects and 
programs. 

To those who have just completed 
another successful year of work in the 
public interest, a “well done” is in 
order. To those about to begin their 
section and committee work at the 
Annual Meeting this month, we of the 
staff look forward to working with you 
during the coming year. 

If, as your work advances in the 
months ahead, we can provide assis- 
tance, please do not hesitate to call the 
Bar Center. 0 
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THE MISTAKE 


ne area of the law that 

has recently been the sub- 

ject of a great deal of 

judicial reform is the law of 

mistake. This article analyzes the law 

of mistake and how recent decisions in 

this area have created confusion as to 

the elements a plaintiff must establish 

when he or she claims to have overpaid 

another based upon either a mistaken 

assumption of fact or a mistaken inter- 
pretation of law. 


Mistake of Law 
v. Mistake of Fact 

The first thing that needs to be 
determined in dealing with a mistake 
case is whether the mistake is one of 
law or one of fact. Florida, like most 
states, has long recognized that money 
paid under a mistake of fact may be 
recovered in certain instances while 
money paid under a mistake of law 
will not be recoverable. As the Su- 
preme Court of Florida stated in 
Jefferson Co. v. Hawkins, 23 Fla. 223, 
2 So. 362, 365 (Fla. 1887): “Money 
voluntarily paid upon claim of right, 
with full knowledge of all the facts, 
cannot be recovered back merely be- 
cause the party, at the time of payment, 
was ignorant, or mistook the law, as 
to its liability.” 

The court further held that the only 
exception to the rule that a mistake of 
law would bar recovery is when there 
is some compulsion or coercion exer- 
cised by the party exacting payment 
which renders the payment involun- 
tary in nature. Jd. at 365. In the 
absence of such conduct, recovery is 
disallowed. Id. 

The burden of proving a mistake is 
one of fact, rather than law, falls upon 
the party seeking to recover the over- 
payment. Bohannon v. Manhattan Life 
Ins. Co., 555 F.2d 1205, 1212 (5th 
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Cir. 1977). See also Spinnerin Yarn 
Co., Inc. v. Apparel Retail Corp., 614 
F. Supp. 1174, 1182 (S.D.N.Y. 1985). 
Such party must present evidence as 
to why overpayments were made in 
order to meet its burden of proof; 
simply theorizing as to why the over- 
payments were made is insufficient. 

The clearest case of a mistake of law 
concerns a situation in which a party 
overpays an amount because of a mis- 
taken conclusion as to the legal effect 
of a contract. See, e.g., Acme Markets, 
Inc. v. Valley View Shopping Center, 
Inc., 342 Pa. Super. 567, 493 A.2d 736 
(Pa. Super. Ct. 1985); Jursich v. Ar- 
lington Heights Federal Savings & 
Loan, 110 Ill. App. 3d 847, 441 N.E. 
2d 864 (Ill. App. Ct. 1982). 

It is often difficult to determine 
whether a mistake is one of fact or one 
of law. When a party understands the 
contractual language, but erroneously 
interprets the legal effect of the lan- 
guage, a mistake of law has occurred. 
However, when a party misreads the 
contractual language the mistake is 
not one of legal interpretation but 
instead is one of fact (a mistaken 
assumption of fact as to the language 
contained in the contract). 

For example, a lease might provide 
for rental payments of $500 per month. 
If the tenant misreads this and pays 
$5,000 a month, this is a mistake of 
fact. In contrast, a mistake of law 
occurs when a party believes the lan- 
guage of a contract has one legal 
meaning rather than another. For in- 
stance, a lease may provide that a 
tenant must pay all costs associated 
with operating the business. The ten- 
ant may then pay the ad valorem taxes 
on the property, believing this provi- 
sion requires payment of said taxes. If 
it is determined that this provision 
does not require the tenant to pay 


these taxes, the tenant’s overpayment 
was based upon a mistake of law and 
cannot be recovered. 


Elements of Recovery 
Under a Mistake of Fact 

When it is determined that there has 
been a mistake of fact, rather than a 
mistake of law, the next issue to be 
examined is what are the elements the 
plaintiff must demonstrate in order to 
obtain relief from the mistake of fact. 
Unfortunately, the law as written and 
the law as applied are at times diver- 
gent. 

The current stated law in Florida 
concerning the elements a party must 
establish to recover an overpayment 
made under a mistake of fact origi- 
nated from the Supreme Court of 
Florida’s decision in Maryland Casu- 
alty Company v. Krasnek, 174 So.2d 
541 (Fla. 1965), opinion conformed to 
174 So.2d 577 (Fla. 3d DCA 1965). In 
that case, the Supreme Court estab- 
lished that recovery for an overpayment 
will be allowed if: 1) the payment has 
not placed the other party in a changed 
position so that it would be unjust to 
require a refund; and 2) if the mistake 
did not result from an inexcusable 
degree of negligence by the party seek- 
ing to recover. 

The holding of the Supreme Court 
in Krasnek has been specifically 
adopted by at least four of the five 
district courts of appeal.! However, 
while the Supreme Court in Krasnek 
stated that the party seeking to recover 
must show that the mistake was not 
due to an inexcusable lack of due care, 
the district courts of appeal, in adopt- 
ing the ruling, have omitted the word 
“inexcusable” and have interpreted the 
Krasnek decision to mean that a plain- 
tiff must establish that the mistake 
was not caused by his or her own 
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negligence. Since all mistakes are, by 
definition, the result of some degree of 
negligence, it is unclear precisely what 
degree of negligence will be required 
to defeat recovery. The case law in 
Florida is not instructional on this 
issue. 

In any event, the decisions of the 
district courts of appeal indicate that 
courts are very reluctant to disallow 
recovery to a party making an overpay- 
ment on the grounds of a lack of due 
care. In Ferguson v. Cotter, 382 So.2d 
1315 (Fla. 5th DCA 1980), the Fifth 
District Court of Appeal stated that the 
party seeking to recover an overpay- 
ment must show that the mistake was 
not the result of a lack of due care. 
However, the court did not appear to 
apply this test in awarding recovery. 
Instead, the court opined: 

The gist of the action is that the Defendant 
upon the circumstances of the case is 
obliged by the ties of natural justice to 
refund the money [citation omitted]. It is 
settled that money paid under a mistake of 
facts may be recovered; it would be uncon- 
scionable for money so paid to be retained 
upon discovery of the mistake and demand 
for the money’s return, if the recipient does 
not show a legal or equitable right thereto. 


Id. at 1316. 

In a more recent Fifth District Court 
of Appeal decision, Sharp v. Bowling, 
511 So.2d 363 (Fla. 5th DCA 1987), the 
court appeared to retreat even further 
from the holding in Krasnek and 
Ferguson. In Sharp, the court allowed 
recovery for an overpayment based 
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upon the principle of unjust enrich- 
ment, without mentioning either the 
inexcusable negligence or detrimental 
reliance tests established in Krasnek. 

The language of certain appellate 
court decisions makes it unclear 
whether the two-pronged test set forth 
in Krasnek, particularly the “inexcus- 
able” negligence test, is still recognized. 
Instead, it appears that the courts are 
applying general principles of equity 
to reach the conclusion that the party 
making an overpayment by a mistake 
of fact should always be entitled to 
recovery. 


The Award of 
Prejudgment Interest 

A final issue which must be exam- 
ined in connection with a mistake case 
is whether a party who is successful 
in recovering the overpayment is enti- 
tled to recovery of prejudgment interest 
from the date the overpayment was 
made or from the date that demand 
was first made for recovery of the 
overpayment. Again, the law appears 
to be in a state of flux concerning this 
issue. 

The Supreme Court of Florida first 
addressed the issue of the award of 
prejudgment interest in connection with 
a mistake case in First State Bank of 
Ft. Meade v. Singletary, 169 So. 407 
(Fla. 1936). In Ft. Meade, one party 
sought to recover interest overcharged 
by her bank. In determining the 
amount of her recovery, the court held 
that when a mistake in making an 
overpayment is a mutual mistake,” 
prejudgment interest should not be 
allowed until demand is made for the 
recovery of the overpayment or until 
institution of the lawsuit, whichever 
occurs first. Id. at 408. 

Without question, this remained the 
law of the State of Florida for the next 
50 years until the Supreme Court of 
Florida rendered its decision in Argo- 
naut Insurance Co. v. May Plumbing 
Co., 474 So.2d 212 (Fla. 1985). In 
Argonaut, the court held that a plain- 
tiff is generally to be awarded 
prejudgment interest, as a matter of 
law, beginning from the date of the 
loss. A question thus arose as to 
whether the decision in Argonaut im- 
plicitly overruled the court’s previous 
decision in Ft. Meade. 

The Third District Court of Appeal 
addressed that issue in Ball v. Public 
Health Trust of Dade County, 491 So.2d 


608 (Fla. 3d DCA 1986). The Third 
DCA found that the ruling in the Ft. 
Meade case did survive the decision in 
Argonaut. The court in Ball recognized 
that the Argonaut case merely stated 
the general rule and did not impact the 
earlier decision in Ft. Meade. However, 
the court pointed out that it is only 
when the recipient of the overpayment 
is unaware of the situation (mutual 
mistake) that the prejudgment interest 
runs from date of demand. If the party 
receiving the overpayment knows of 
that fact, the mistake is unilateral and 
the award of interest accrues from the 
date of loss rather than the date of 
demand. 

While the court in Ball held Argo- 
naut did not alter the rule announced 
in Ft. Meade, in Kissimmee Utility 
Authority v. Better Plastics, Inc., 527 
So.2d 46 (Fla. 1988), the Supreme 
Court of Florida appeared to take a 
contrary view. In that case, a mutual 
mistake had been made and the plain- 
tiff sought to recover an overpayment 
of electrical charges. Relying on the 
Argonaut decision, the court in Kissim- 
mee Utility held that the award of 
prejudgment interest should begin on 
the date of the overcharge (date of 
loss). Interestingly, the Supreme Court 
in Kissimmee Utility did not cite the Ft. . 
Meade case or otherwise indicate that 
it was overruling that decision. In fact, 
the Ft. Meade case was not even cited 
by the parties in the briefs they filed 
in Kissimmee Utility. 

In Broward County v. Finlayson, 555 
So.2d 1211 (Fla. 1990), the Supreme 
Court of Florida, in a decision subse- 
quent to both Argonaut and Kissimmee 
Utility, attempted to clarify this issue. 
In Finlayson, the court expressly stated 
that the holding set forth in Ft. Meade 
was still good law. The court cited both 
Kissimmee Utility and Argonaut for the 
general rule that prejudgment interest 
is considered an element of damages 
as a matter of law and that a plaintiff 
is entitled to prejudgment interest be- 
ginning on the date of loss. However, 
the court further stated that this is not 
absolute and cited the Third District 
Court of Appeal’s decision in Ball and 
its own decision in Ft. Meade. The 
court held that the decision as to 
whether to allow prejudgment interest 
in a mistake case prior to the date of 
demand should be made on a case-by- 
case basis by examining the “equitable 
considerations” of a particular case. 
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The court in Finlayson did apply the 
Ft. Meade rule in finding that the party 
receiving the overpayment through mu- 
tual mistake was not liable for 
prejudgment interest prior to the date 
demand was first made for repayment.3 


Conclusion 

Whether a party can recover for a 
mistaken overpayment depends upon 
whether the mistake was one of law 
or fact. When the mistake is one of 
law, no recovery is allowed. When 
there is a mistake of fact, it is unclear 
whether the party’s lack of due care in 
making the overpayment is a relevant 
issue. While some courts indicate that 
inexcusable negligence by the overpay- 
ing party may bar recovery, other courts 
appear to disregard this element in 
favor of the perceived inequity of allow- 
ing the overpayment to stand. Finally, 
a mistake of fact case appears to be an 
exception to the rule announced in 
Argonaut regarding the award of pre- 
judgment interest. In a mutual mistake 
of fact case, interest, in all probability, 
will not be awarded until the date 
demand is first made for recovery of 
the overpayment. Hopefully, some con- 
sistency will develop in the decisions 
concerning the issue of mistake. Until 
then, getting the law on mistake “right” 
will continue to be a problem.9 


1 Henson v. James M. Barber Co., Inc., 
555 So.2d 901 (Fla. 1st D.C.A. 1990); 
Lechuga v. Flanigan’s Enterprises, Inc., 533 
So.2d 856 (Fla. 3d D.C.A. 1988); Langbein 
v. Comerford, 215 So.2d 630 (Fla. 4th D.C.A. 
1968); Ferguson v. Cotler, 382 So.2d 1315 
(Fla. 5th D.C.A. 1980). 

2 A mutual mistake occurs when the 
party making the overpayment and the 
party receiving the overpayment are un- 
aware of the overpayment. A unilateral 
mistake occurs when the party making the 
overpayment is unaware of the overpay- 
ment but the party receiving the overpay- 
ment is aware of the overpayment. 

3 Aside from Broward County v. Fin- 
layson, 555 So.2d 1211 (Fla. 1990), there is 
at least one other reported decision after 
Kissimmee Utility Authority v. Better Plas- 
tics, Inc., 527 So.2d 46 (Fla. 1988), and 
Argonaut Insurance Co. v. May Plumbing 
Co., 474 So.2d 212 (Fla. 1985), citing First 
State Bank of Ft. Meade v. Singletary, 169 
So. 407 (Fla. 1936), as authority for the 
proposition that the award of prejudgment 
interest in connection with a payment made 
by mutual mistake of fact does not begin to 
run until the date of demand or until the 
date the lawsuit is filed. See Ganot Corp. 
v. J.M.G. Construction Corp., 567 So.2d 804 
(Fla. 4th D.C.A. 1990). 


MAKE THE RIGHT IMPRESSION 
WITH YOUR LETTERHEAD. 


(Watermarked 
just that way.) 


THE ONLY RECYCLED PAPER 
THAT DOESN'T LOOK LIKE 
A RECYCLED PAPER. 


FOR A FREE BOX OF CRANE’S CREST R, WRITE ON YOUR FIRM’S LETTERHEAD 
( R A \ E TO: MR. R.W. KERANS, CRANE & CO., INC., 30 SOUTH ST., DALTON, MA 01226. 


WHEN YOU NEED 
SOMEONE WHO 
UNDERSTANDS BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Today Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with both a 
law degree and insurance experience. This combination allows us to furnish both consultation and 
expert testimony. We can assist in developing theories of recovery and damages, anticipation of 
defenses, coverage interpretations, discovery strategy and in locating appropriate experts. 

Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
agent/broker malpractice; claims-made issues; products liability; premium controversies; insurer 
insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses are based on first-hand experience. 

We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any case involving insurance. First discussion and impressions offered without 
charge. 

~ For information contact: 

Edward W. Siver, CPCU, CLU or; 

Jim Marshall, JD, CPCU, ARM 

9400 Fourth Street North 

St. Petersburg, Florida 33702 

Telephone: (813) 577-2780 

Facsimile: (813) 579-8692 


SIVER 


INSURANCE CONSULTANTS 


THE FLORIDA BAR JOURNAL/JUNE 1992 27 


: 
Z 
x 


ACROSS 


1 Owners of land without survivorship rights (3 

words) 

13 Type of recording statutes whose theme is 
‘First in time is first in right’’ 

14 Break the ‘‘close’’ and come upon land 

15 Input/Output (Abbr.) 

16 Asia (Abbr.) 

17 Positioned over, and tangent to, a defined 
portion of realty 

18 Department of Natural Resources (Abbr.) 

19 Has caused many a lawsuit over 2 Down 

20 Very unstable Italian real estate, once volcanic 

21 Symbol of ownership for a name or mark 

22 If one of the players in 1 Across dies, it 
becomes a new owner 

25 Member of 59 Across (Abbr.) 

26 Early reference to county governmental 
offices 

28 Another member of 59 Across (Abbr.) 

29 American Automobile Association (Abbr.) 

30 Potato raising real estate 

34 Opposite of 25 Across 

35 Determines laws pertaining to real estate 
transfers 

36 Exists 

37 Conditional 

39 The night before 

40 A very large piece of realty 

41 Letter of credit (Abbr.) 

42 Small Business Administration (Abbr.) 

44 Referring to land in an academic sense 

49 Opposes (Abbr.) 

51 Automobile track on land 

52 Integrated circuit (Abbr.) 

54 Contraction for the fundamental verb of 
existence 

56 Dysprosium (Abbr.) 

57 Thank you (British term) 

59 Every fall weekend, its members fight, scrap 
and battle one another for inches of real estate 

60 They often determine real estate property tax 
increases 

62 Starts most real estate transfer processes 

64 Office of Economic Opportunity (Abbr.) 

65 On top of 

66 A malt beverage 

67 Payment for the right to use or occupy real 
estate 

69 C, in the conveyance: A to B for life then to C 

70 Identification 


DOWN 


1 Portions of land to be developed 

2 Rights by nonowner to use land 

3 Large piece of southeastern real estate (Abbr.) 
4 One 

5 The earliest forms of American housing 

6 Tin (Abbr.) 


7 Neuter pronoun 
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26 27 28 


20 


24 25 


29 


30 31 32 


33 34 


35 36 


37 38 39 


40 41 


44 45 46 


42 43 


47 48 


[49 |50 51 


60 61 62 63 


52 53 


57 58 59 


64 


67 68 


70 


8 Common adjective used to prefix cities and 
other political subdivisions 

9 Credit (Abbr.) 

10 Important rights often ignored during the sale 
of residential real estate 

11 Debt attached to land 

12 Sometimes used to refer to restrictive forms 
of 2 Down 

17 Number of acres in 43,560 square feet 

18 Prosecutor (Abbr.) 

23 The best real estate buy in this country’s 
history 

24 The number of rods in 55 yards 

27 Formal ownership 

31 Gives notice to the world of real estate 
ownership 

32 A New York city (Abbr.) 

33 Concave state 

35 D’s position in this scenario: A to B, C, and 
D as joint tenants; D later becomes the sole 
owner in fee before another deed is executed 

38 Federal Bureau of Investigation 


Puzzle by Ashley S. Lipson 


43 High card 

45 Defendant in famous case that involved a title 
dispute between two ‘‘almost equal’’ 
claimants 

46 Right (Abbr.) 

47 The circumference of a circular plot of land 
whose diameter is one unit long 

48 Type of estate formed by: A to B until the 
death of B, then to C 

50 Cooking device 

53 Possible defect in title 

55 The line of descent 

57 Lease period to be set by the parties 

58 Measure of land 

59 In no way 

61 Long period 

62 Not new 

63 Most complete form of land ownership 

66 In the year (derived from Latin) 

68 Non negative (Abbr.) 


Crossword puzzle answers on page 116 
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SECTIONS OF THE FLORIDA BAR 


Administrative Law 


The Administrative Law Section got 
off to a rapid start this year by sponsor- 
ing the Eighth Administrative Law 
Conference. This conference has come 
to represent an assembly of people and 
ideas on the cutting edge of legal and 
professional development in govern- 
mental practice. That tradition was 
continued this year with a provocative 
presentation by David Osborne, author 
of Laboratories of Democracy and Re- 
inventing Government, touted by some 
as the cookbooks of “downsizing,” and 
Lt. Governor Buddy MacKay, known 
to many conference participants as a 
central figure in the evolution of Flor- 
ida administrative law dating from his 
legislative days. This conference fo- 
cused less on the nuts and bolts of 
specific practice areas than on what if 
the size and role of government were 
to change in this state and how that 
would affect rights, rules, and reme- 
dies for dealing with governmental 
agencies. Bill Williams of the Huey, 
Guilday firm in Tallahassee chaired 
the conference. 


Additional steps to generate dialogue 
took the form of three task forces 
appointed by the chair. These task 
forces were commissioned to examine 


three areas: 1) the status and frame- 
work of administrative proceedings be- 
fore local government agencies; 2) guide- 
lines for enhanced citizen participation 
in administrative proceedings; and 3) 
the relationship between alternate dis- 
pute resolution techniques, including 
mediation and arbitration, and exist- 
ing administrative practices under Ch. 
120. These task forces will generate 
insights and recommendations likely 
to be of use in shaping both executive 
and legislative responses to the broader 
field of governmental dispute resolu- 
tion. 

The executive council has also dis- 
cussed at length steps it can take to 
participate visibly and effectively in 
the broader arena of Florida Bar activi- 
ties. In this regard, our involvement 
in the emerging Council of Sections has 
proved to be a useful stimulus for 
looking at the bigger picture. Questions 
this year dealing with CLE program- 
ming and legislative policy have 
occupied the forefront of the council’s 
relationship with the Board of Gover- 
nors. Even staying current on 
developments in these two fields has 
required an unusual level of attention 
this year, including the necessary com- 
mitment and “learning curve” to keep 
section representatives from asking the 


same questions at every meeting. 

Some discussion has also focused on 
our relationship with other Florida Bar 
sections. From a section membership 
perspective, it is apparent that the 
activities of several sections and/or 
committees result in redundancy and 
dilution of effort. Major areas of over- 
lap with the Local Government 
Lawyers Section, the Public Utilities 
Committee, the Health Law Commit- 
tee, and the Environmental and Land 
Use Law Section raise questions of 
efficiency and coordination. On bal- 
ance, it is doubtful that further 
“balkanization” of section activity will 
be productive. 

The sections continue, however, to 
furnish information and perspectives 
which are indispensable to effective 
Bar leadership. My own practice, for 
example, focuses exclusively on envi- 
ronmental and administrative law 
matters, neither of which existed as 
legitimate legal subjects much before 
20 years ago. Hence, the fact that 
whole new professional avenues have 
developed within the last two decades 
bears upon the future of the Bar as we 
know it. 

The Administrative Law Section has 
been deeply saddened this year by the 
untimely death of Professor Pat Dore, 
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who had occupied for many years a 
unique role in the field of administra- 
tive law in Florida. The section would 
like to memorialize 
the unusual care and 
attention which Pat 
offered to a full gen- 
eration of lawyers 
trained in administra- 
® tive practice and is 
actively exploring op- 

DORE portunities to sustain 
and bolster the administrative law pro- 
gram at Florida State. 

Finally, on a personal note, my year 
as chair culminates several years in 
occupying various positions within the 
section. Even so, only recently has my 


The Administrative Law 
Section hosted a highly 
successful 
administrative law 
conference 


awareness level and sense of personal 
stake in the success of the Florida Bar 
leadership occupied my attention. Per- 
haps cynics would attribute this 
emerging interest to expansions of both 
wealth and girth; I would prefer, of 
course, to associate it with broadening 
perspectives and general maturity. In 
any event, the experience has under- 
scored my last observation, namely 
that the sections, to a very great de- 
gree, no longer occupy the periphery 
of legal practice in Florida but have 
rather become something more akin to 
the mainstream, albeit braided and 
woven rather than melted together. 
Unfortunately, that mainstream is not 
keenly attuned to the practice charac- 
teristics of other areas of the Bar nor 
to the status of lawyers in society at 
large. There remains a serious ques- 
tion as to whether a coherent 
community of interest continues to ex- 
ist throughout the integrated Bar. 
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Although recent proposals by the Pub- 
lic Interest Law Section have provoked 
controversy, I suggest to you that the 
professional (and societal) animosity 
stemming from personal injury and 
medical malpractice litigation are also 
indicative of a (partially) divided house 
(of lawyers). It is this problem to which 
our energies might well be directed in 
the future, and I would be pleased to 
help this effort in any way that I can. 


Gary STEPHENS 
Chair 


Business Law 


There are a number of reasons why 
the Business Law Section has been 
successful in having many active mem- 
bers. Certainly the most important 
reason is the opportunity for section 
members to participate in the legisla- 
tive process. The section has an active 
legislative agenda. In light of recent 
judicial holdings limiting lobbying on 
the part of The Florida Bar, the role of 
sections in advancing the interests of 
their members has become very impor- 
tant. 

Through its legislative consultant in 
Tallahassee, the section has taken an 
active role in monitoring legislation 
proposed by various persons and spe- 
cial interest groups dealing with a wide 
range of business topics and respond- 
ing either to support or oppose 
legislation dealing with such topics. 

In addition, section committees have 
taken an active role in drafting legisla- 
tive proposals to deal with problem 
areas affecting business law. These 
proposals have recently included legis- 
lation dealing with assignment of rents, 
amendments to the replevin statutes, 
proposed changes to the Florida Secu- 
rities and Investor Protection Act, and 
various other legislative proposals of a 
substantive and technical nature. 

Another key reason that many attor- 
neys have been active in the section is 
the section’s continued success with its 
continuing legal education programs. 
Section members have had an opportu- 
nity over the years to participate in a 
wide range of substantive areas. Last 
year the section sponsored 10 seminar 
programs covering topical issues from 
Florida’s new Not-for-Profit Corpora- 
tions Act and how to combat unfair 
competition in Florida, to current is- 
sues under Florida’s Uniform Commer- 
cial Code. 


Combined attendance for the educa- 
tional programs exceeded 2,100 
excluding subsequent audio and video- 
tape purchases. Included among the 
section’s seminars is its annual “Bank- 
ruptcy Law and Practice—The View 
From the Florida Bench.” This seminar 
features all of the U.S bankruptcy 
judges from the Southern, Middle and 
Northern districts of Florida. 

Besides providing quality continuing 
legal education, the programs have 
generated income of approximately 
$25,000, which has been used to fund 
various section projects to include schol- 
arships to all of the Florida law schools 
for use in business law areas. 

A third reason that section members 
actively participate is the opportunity 
to contribute to the profession. A recent 
example of an outstanding contribu- 
tion was the work done by the 
Corporations and Securities Commit- 
tee last year when it published the 
Standards for Opinion Letters by Flor- 
ida Counsel. During the past year, this 
committee brought much credit not 
only to the Business Law Section but 
also to Florida attorneys as a whole 
when these standards were published 
nationally in the ABA’s Business Law- 
yer. 

For those who have not participated 
in section activities, on behalf of the 
executive council and members of the 
section, I invite you. Those who have 
been active have been enriched profes- 
sionally as well as personally through 
the collegiality and friendships which 
have resulted from the regular partici- 
pation in these activities. You are 
invited to join and may do so by simply 
coming to section meetings held in 
conjunction with The Florida Bar meet- 
ings at the dates and time which are 
regularly published in The Florida Bar 
News. 


MICHAEL G. WILLIAMSON 
Chair 


Criminal Law 


The Criminal Law Section has been 
very active this year. Its membership 
has increased to 1,927. The section 
executive council continues to be very 
representative of all views with respect 
to the practice of criminal law: Judges, 
professors of law, state attorneys, pub- 
lic defenders, government appellate 
lawyers, and the private defense bar. 
With such diversity, consensus is some- 


: 


times difficult to achieve, but the 
composition of the council makes its 
view more likely to be respected be- 
cause it is not of any special interest 
group. Rather, the council has the 
global concern for improvement of both 
the substantive criminal law and the 
procedural criminal law. 

The section has many active commit- 
tees seeking to improve the practice of 
criminal law. The section newsletter 
under Publications Committee Chair 
Doug Duncan continues to be an out- 
standing informative publication to the 
section members. The articles are topi- 
cal and incisive. In the same vein, the 
educational offerings of the Education 
Committee under Chair Ben Kuehne 
have been excellent. An advanced fed- 
eral criminal practice seminar was 
presented on November 14 and 15, 
1991. On April 9 and 10, 1992, the 
section presented a criminal law up- 
date seminar. 

The other 10 committees have been 
staffed with excellent members and 
have been diligently working. Chair 
David Acton and his Sentencing Com- 
mittee began to wrestle with another 
sentence guideline project prepared and 


researched by the Economic and Demo- 
graphic Research Division, Joint 
Legislative Management Committee of 
the Florida Legislature. After the ap- 
pellate decisional law has clarified 
much of the murkiness of the 1983 
Objective Sentence Guidelines, there 
is an effort to establish a completely 
new set of sentence guidelines. 

One of the major accomplishments 
this year has been the section receiving 
a grant of $36,000 from the Florida 
Bar Foundation IOTA Administration 
of Justice Program. The grant was 
partial support for the educational ex- 
penses of the Prosecutor/Public 
Defender Skills Advocacy Training. 
Twelve years ago this advocacy train- 
ing program was founded under the 
auspices of the Florida Supreme Court 
and the Criminal Law Section of The 
Florida Bar. Funding was first pro- 
vided by the court and then by the 
legislature. This IOTA grant makes 
the continuation of this advocacy train- 
ing possible. The methodology of the 
teaching method is that devised by the 
National Institute of Trial Advocacy. 
In that method, students learn by do- 
ing, watching themselves, by faculty 
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critique from experienced trial lawyers 
or judges, and by faculty demonstra- 
tions and lectures. The cornerstone of 
this teaching method is short, frequent 
performances of students critiqued by 
the faculty. The students in this pro- 
gram are assistant public defenders 
and assistant state attorneys with lit- 
tle or no trial experience. The faculty 
consists of a large cadre of assistant 
state attorneys, assistant public de- 
fenders, law professors, judges, and 
private practitioners, most of whom 
have been or are members of the execu- 
tive council of the Criminal Law 
Section. 

Another major project of the section 
this year is a trial advocacy seminar 
chaired by Harvey Sepler. Last year, 
the section put on a remarkably fine 
program at the annual meeting called 
Appellate Advocacy—for the Master. 
The appellate panel consisted of Jus- 
tice Major B. Harding, Judge Joseph 
W. Hatchett, and Attorney E. Barrett 
Prettyman, Jr. The appellate advo- 
cates were Professor Bruce Rogow and 
Arthur J. England. The issue was 
whether the rape shield statute vio- 
lated the First Amendment. This year 
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Delta Environmental Consultants approacheach 
Client's environmental projects withthe same 
So do Delta consultants. 


at the annual meeting we will present 
Master Advocates II—the Art of Com- 
parative Cross Examination, in which 
an American lawyer and English bar- 
rister will cross examine a witness to 
demonstrate the skill of cross examina- 
tion. 

Each year the section presents the 
Selig I. Goldin Memorial Award to a 
member of the Bar for displaying the 
talents and compassion possessed by 
Selig I. Goldin. Professor Paul Barnard 
is the award winner for 1992. Among 
his many notable accomplishments was 
his role in having the student practice 
rule approved in this state. Prior re- 
cipients of the award were Tobias 
Simon (1982), Albert Bats (1983), Rich- 


The Criminal Law 
Section will examine the 
art of British cross 
examination this month 


ard E. Gerstein (1984), Judge Benjamin 
Tench (1985), Judge Phillip A. Hub- 
bart (1986), Justice James C. Adkins 
(1987), Justice Gerald Kogan (1988), 
Judge Edward Cowart (1989), Judge 
Marvin Mounts (1990), and Edward T. 
Austin, Jr., (1991). The award will be 
presented at the luncheon at the an- 
nual meeting this month. 

The executive council has also taken 
some positions on planned changes in 
statutes or rules. This year the U.S. 
Senate passed a bill 58-40 to eliminate 
federal habeas corpus review on behalf 
of a person in state custody with re- 
spect to a claim that has been fully and 
fairly adjudicated in state proceedings. 
The council disapproved such statutory 
change 21-3. The council’s position was 
upheld by the Board of Governors of 
The Florida Bar in a resolution dated 
September 13, 1991. The council also 
took a position contrary to Rule 46-1(d) 
(1) of the U.S. Court of Appeals that 
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provides a retained counsel must 
represent a client on appeal or if the 
defendant requests appointment of coun- 
sel for appeal, the retained counsel 
would be required to disclose his or her 
fees. The Board of Governors passed 
resolutions on November 8, 1991, re- 
sulting in Chief Judge Gerald Tjoflat 
convening a public hearing on January 
20, 1992, in Tampa to consider this 
issue. Ben Kuehne appeared at this 
hearing and expressed the council’s 
position, which was well-received be- 
cause of the makeup of the council. 

It has been a most interesting year. 


JOHN DEAN MOXLEY, JR. 
Chair 


Elder Law 


The Elder Law Section celebrated a 
very successful first year. The member- 
ship of the section exceeded 600, 
including approximately 35 nonattor- 
ney affiliate members. The section 
enjoyed such good attendance and par- 
ticipation at its September and midyear 
meetings that a special meeting of the 
executive council and interested mem- 
bers was held on May 15, 1992. 

The section’s work is done through 
its three divisions: 

1) The Administrative Division 
(headed by Chair-Elect Jerome Solkoff) 
oversees the coordination, CLE, legis- 
lative, and publication activities of the 
section. 

2) The Substantive Law Division 
(headed by Vice-Chair Ira Weisner) 
deals with the areas of community- 
based services, estate and financial 
planning, ethical issues, guardianship, 
health care and government benefits, 
institutionalized elderly, and victimi- 
zation issues. 

3) The Senior Lawyers Division 
(headed by Vice Chair Russell Carlisle) 
deals with (from the perspective of 
offering assistance and advice to senior 
attorneys in Florida) the delivery of 
legal services, law practice relation- 
ships, retirement planning, and second 
career issues. 

The section’s first newsletter went 
out in April, thanks to the efforts of 
Charles Heim, Jr., the newsletter edi- 
tor. Rebecca Morgan, as chair of the 
Education/CLE Committee, organized 
the section’s first CLE program, “As 
Your Client Ages: Six Issues You Need 
to Know in Representing the Older 


Person.” This CLE program is sched- 
uled to be given in Tampa and Miami 
in October 1992. Rebecca Morgan is 
also coordinating the section’s efforts 
to author for the Bar a CLE manual 
on elder law issues. As chair of the 
Coordination and Liaison Committee, 
Charles Robinson actively worked with 
other Bar entities, especially the Real 
Property, Probate and Trust Law and 
Health Law sections, to educate and 
assist on questions of elder law that 
arise from time-to-time in the other 
sections in order to avoid duplicate and 
counterproductive efforts. The section’s 
role as “clearinghouse” for the Bar on 
elder law questions is very important 
inasmuch as most every substantive 
area of law addresses questions that 
affect senior citizens. The section, 
through its Legislation Committee, 
chaired by Richard Milstein, was ac- 
tive in reviewing and responding to 


legislative proposals affecting the in- 


terests of Florida senior citizens, 
including guardianship, power of attor- 
ney, and health care surrogate 
questions. 

The section’s Substantive Law Divi- 
sion committees are working on no less 
than 40 significant projects inherited 
from the Bar’s interdisciplinary Com- 
mission on the Elderly. Barrett 
Rothenberg, chair of the Community- 
Based Services Committee, has actively 
recruited a number of nonattorney pro- 
fessionals in the elder care area. Much 
of elder law revolves around social and 
health care services for senior citizens, 
and these affiliate members provide a 
great resource to the attorney mem- 
bers of the section. In this regard, the 
section has actively supported and as- 
sisted the new Florida Department of 
Elder Affairs. Raymond Parri, co-chair 
of the Estate and Financial Planning 
Committee, has worked closely with 
the office of the Attorney General to 
investigate and study the possibility 
of establishing a consumer protection 
division for senior citizens. 

The Senior Lawyers Division com- 
mittees provide services and informa- 
tion to Florida attorneys aged 60 or 
older. Charlotte Brayer, co-chair of the 
Delivery of Legal Services Committee, 
disseminates information to senior at- 
torneys on opportunities and alterna- 
tives for providing legal services. Fred 
Steffey, chair of the Retirement Plan- 
ning Committee, has written articles 
and provides information on financial 
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opportunities and alternatives for at- 
torneys who have retired or are consid- 
ering retirement. 

In addition to the specific work of the 
committees, the section through its 
treasurer, Christopher Vogel, has been 
active this year in policing various 
nonlawyer groups who seek to provide 
“prepackaged” legal services, like pow- 
ers of attorney, wills, and living trusts 
to senior citizens. 

At the first annual meeting in June 
1992, E. Bentley Lipscomb, secretary 
of the Florida Department of Elder 
Affairs, is scheduled to be the speaker 
at a special section luncheon. 

After a few short months in exis- 
tence, the section is very proud of its 
accomplishments and is committed to 
effectuating its dual goals of both edu- 
cating the Bar about the legal problems 
of senior citizens in Florida, as well as 
providing education and services to 
senior citizens in the state. Given the 
fact that our clients are living longer, 
all of us are becoming by necessity 
elder law attorneys. The section 
through its newsletter and CLE pro- 
grams will continue to provide support 
and assistance to private practitioners 
who practice (whether a little or a lot) 
in the area of elder law. We look 
forward to having the opportunity to 
work with as many of you as possible, 
and we invite you to become members 
of the Elder Law Section. 


JOSEPH W.N. Rucc 
Chair 


Entertainment, Arts 
and Sports Law 


Florida’s enthusiasm for entertain- 
ment, arts and sports law continues. 
Our section is expanding, both in mem- 
bership and experience. Just four years 
old, we are already 660 members strong 
and are maturing organizationally, 
through increasing involvement and 
committee strength. 

This year, a new Book Publishing 
Committee was formed with Robin Abra- 
ham as chair and William Pena Wells 
as vice chair. The focus of that commit- 
tee is on legal issues facing lawyers 
who represent authors, literary agents, 
publishers, and others in the book 
publishing industry. 

The Cultural Arts Committee, 
chaired by Deborah Bovarnik Mastin, 
is working on three workshops for 
presentation to nonlawyer profession- 


als: Copyright Issues for Architects; 
Copyright Issues for Photographers, 
Video/Filmmakers and Computer Art- 
ists; and Moral Rights for Visual Art- 
ists. Her committee is also working 
with Jean Perwin, immediate past sec- 
tion chair, on developing a series of 
“how to” pamphlets covering such topics 
as how to register copyright in an 
artistic work. 

The Labor, Employment and Immi- 
gration Committee, led by Dick DuRose, 


is presenting its Basic Labor Law in 
the Film Industry seminar on June 12, 
1992, in Orlando. That seminar will 
detail the different roles played by 
various members of a film crew; tell 
how to handle the business agent; and 
overview the rights of picketers and 
labor laws that affect a production 
company. A more in-depth seminar on 
labor issues in TV and film is planned 
for December 1992, to be sponsored 
jointly with the Labor and Employ- 
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ment Law Section. 

The Film Committee, under Greg 
Galloway and Scott Austin, and the 
Television/Radio Committee, under Pe- 
ter Baker and Bill Duane, have been 
holding joint meetings to discuss items 
of interest to those committees. Of 
particular note has been the recent 
enactment of film finance incentive 
legislation which makes state funds 
available, tied to local participation, 
for film and television production. Greg 
arranged for Nancy Schwalb, president 
of Schwalb Public Relations, to speak 
to us in October on marketing and 
public relations; and has arranged for 
Bill Stevens, general counsel for the 
Florida Department of Commerce, to 


The Entertainment, 
Arts and Sports Law 
Section supports 
legislation to enable 
the removal of the 
disability of minority 
so children can 
execute contracts 


give us insights on the new bill at our 
third annual section retreat at Islamo- 
rada in May. 

The Intellectual Property Commit- 
tee, chaired by Gayle Coleman, has 
spearheaded a luncheon program, fea- 
turing David Ellis, on recent trends 
and developments in trademark, copy- 
right, unfair competition, right of pub- 
licity, noncompetition, and trade se- 
crets. Gayle will speak on merchan- 
dising at the upcoming music industry 
seminar. 

The Legislative Committee, chaired 
by Chris Qualmann, has been monitor- 
ing legislation of interest. With Board 
of Governors approval, the section sup- 
ports legislation to enable the removal, 
under judicial supervision, of the dis- 
ability of minority so children can exe- 
cute entertainment or sports contracts. 
Minors, such as the Disney Mouse- 
keteers, are now being routinely flown 
to California or New York to execute 


their contracts because Florida law 
lacks explicit provisions making those 
contracts binding. 

The Music/Recording Committee, un- 
der leadership of Gar Hogan and Rich- 
ard Wolfe, has instituted bimonthly 
roundtable discussions on topics of day- 
to-day interest to practitioners in the 
music and recording industries. A CLE 
seminar entitled “Representing Clients 
in the Music Industry,’ covering 
problems, issues and strategy choices 
confronting the music industry attor- 
ney, was scheduled for April. Steve 
Carlisle, section chair-elect, was one 
of the speakers. 

The Sports Committee, led by Kim 
Kolback, is pursuing an energetic 
agenda for our sports lawyers. David 
Dombrowski on Negotiating Baseball 
Player Contracts, and an Evening at 
Jai Alai, featuring sports attorney Wil- 
liam Cagney, was held in April at the 
Miami Jai Alai Clubhouse. Kim’s com- 
mittee has made arrangements for law- 
yers to speak to Dade County school 
students on sports-related matters, and 
hopes to expand that program to Brow- 
ard County soon. Steve Simmons spoke 
to Dade County high school students 
on the importance of academics in 
sports. The Sports Committee’s future 
plans include preparation of commu- 
nity service pamphlets on such sub- 
jects as how to become a sports agent 
in Florida. 

Gerry Damsky, our 1989-1990 sec- 
tion chair, has provided overall coordi- 
nation for seminars and programs, and 
made arrangements for Stan Soocher, 
editor of Entertainment Law and Fi- 
nance, to speak to us on “Entertainment 
Law: The Year In Review.” 

Lee Stockdale, editor of the E.A.S.L. 
newsletter, continues to put out a fine 
publication. 

In closing, the section extends spe- 
cial thanks to Peg Griffin, who has 
been a guiding light and willing work- 
horse as our Bar staff coordinator since 
the section’s inception, and welcomes 
Gene Stillman, our new Bar staff coor- 
dinator. The section invites all mem- 
bers of The Florida Bar who have an 
interest in entertainment, arts or sports 
law to participate in section activities. 


WarREN LOCKE FRANZ 
Chair 
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Environmental and 
Land Use Law 


I appreciate this opportunity to re- 
port on the activities of the Environ- 
mental and Land Use Law Section. 
Our section membership has recently 
passed 2,000, demonstrating continued 
growth in our section and continued 
interest in the area of environmental 
and land use law. I am also pleased to 
report that as of December 31, 1991, 
our section’s fund balance was $84,332, 
which exceeds the fund balance at the 
beginning of our fiscal year by approxi- 
mately $17,000. As a section, we are 
in good shape financially. 

Our section has always prided itself 
on the quality of the section’s continu- 
ing legal education programs. For the 
1991-92 year, we are again presenting 
a full slate of programs covering issues 
from local government land use regula- 
tions, to pending changes in wetlands 
regulation, to environmental permit- 
ting, to lenders’ environmental liability, 
and more. Our section’s annual meet- 
ing and annual update seminar, which 
is always a popular and successful 
event, will be held in August at the 
Registry Resort in Naples. 

Another area of emphasis this year 
is access to justice. Following the direc- 
tion of the Florida Supreme Court, our 
section has embarked upon an ambi- 
tious access to justice program, and 
has established a committee for access 
to the legal system, chaired by Suzi 
Ruhl. The activities which her commit- 
tee has undertaken include: 

i) A citizens’ workshop on environ- 
mental law, to be held in Orlando on 
May 16; 

2) a citizens’ handbook to coincide 
with the workshop; 

3) informational tables at Earth Day 
activities throughout the state; and 

4) the establishment of environ- 
mental law internships, funded by a 
$1,000 grant for each internship, at 
each of the state’s law schools. 

It is our hope and expectation that 
through these initiatives, public access 
to the legal system in environmental 
and land use matters will be enhanced. 

Another task our section has taken 
on this year is a closer look at the 
representation of clients before local 
government zoning and land use boards 
by nonlawyers, a matter which is quite 
prevalent in hearings before local gov- 
ernmental boards which hear land use 


matters, that parties are represented 
by nonlawyer professionals, such as 
architects, engineers, or planners. Par- 
ticularly in light of the increased 
complexity of legal issues involved in 
these matters, several of our members 
have questioned whether such nonlaw- 
yer representation constitutes the 
unauthorized practice of law. Our sec- 
tion’s executive council has established 
an ad hoc committee to look into this 
issue and make recommendations for 
further action, if necessary. The ad hoc 
committee has circulated a petition to 
our membership, which includes as 
affiliate members many nonlawyer pro- 
fessionals engaged in the environ- 
mental and land use fields, to try to 
gauge whether a real problem exists 
and is in need of correction. At the time 
of this writing we planned a detailed 
discussion of this issue at our executive 
council’s retreat on May 2-3. 

Finally, an issue which is currently 
before the Board of Governors is the 
extent to which sections may engage 
in legislative activities. This has not 
been a major issue for us because our 
section is primarily made up of mem- 
bers of three interest groups: the 
government sector, the private busi- 
ness sector, and citizen group 
representatives. Consequently, our sec- 
tion typically cannot reach a consensus 
on most environmental legislative is- 
sues, which tend to be controversial; 
so, for the most part, we have refrained 
from any active lobbying as a group. 
An exception did recently arise, how- 
ever, when our executive council passed 
a resolution endorsing legislation to 
rename Flagler Beach State Park in 
memory of Gamble Rogers. Rogers, a 
nationally renowned folk singer and 
conservationist, tragically drowned in 
the ocean off Flagler Beach State Park 
last October. Through his stories and 
his songs, Gamble Rogers did much to 
encourage the conservation of Florida’s 
natural resources and natural beauty. 
Our executive council overwhelmingly 
agreed it would be a fitting tribute to 
have a state park named in his mem- 
ory. The legislative committee of the 
Board of Governors approved our reso- 
lution, and the bill authorizing 
renaming of the park in Gamble Ro- 
gers’ honor passed overwhelmingly in 
the Florida Legislature. 


ALFRED J. MALEFATTO 
Chair 


Family Law 


The members of the Family Law 
Section have again been extremely ac- 
tive and the result is that they have 
made this another outstanding year for 
the section. Proof of the pudding—we 
have more people offering to give their 
time and talent than ever before by 
volunteering to serve on the executive 
council. Unfortunately, only six vacan- 
cies are available. 


For some reason our section has 


never before had an Adoption Commit- 
tee. We formed one this year and Susan 
Stockham from Sarasota is the first 
chair. Every person we asked to serve 
on the committee agreed. The commit- 
tee met for the first time at the Bar’s 
midyear meeting. Among other things 
it considered was proposed legislation. 
The legislature did pass an adoption 
statute this past session and our com- 
mittee had substantial input in shap- 
ing the final bill. It was a legislative 
success and much of the credit goes to 
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Nancy Palmer, Orlando, Susan and 
Mike Hastings, St. Petersburg. 

And speaking about legislation, Mike 
Hastings again chaired our Legislation 
Committee. What a terrific job Mike 
did along with others who gave signifi- 
cant time and energy. As usual, we 
undertook an ambitious legislation 
agenda. All of our requests for lobbying 
were approved by the Board of Gover- 
nors, (we, again, thank them) and Mike 
and our lobbyists worked very hard 
both during legislative committee meet- 
ings and the session. I am very pleased 
to report that we had another good 
legislative year. While we didn’t get all 
we wanted, some important legislation 
was passed which we either sought or 


This year, the 
Family Law Section 
published two 
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updates in the 
Family Law 
Commentator, and 
a third is expected 


which we supported. We also feel that 
no legislation was passed which would 
adversely affect the interests of justice 
in family law matters. We also had 
significant input into the defeat of 
certain bills which we opposed. 

I'm sure all of you are aware that the 
Supreme Court has mandated the crea- 
tion of family law divisions in the 
various circuits. For several years, the 
Family Law Section, along with the 
Florida chapter of the American Aca- 
demy of Matrimonial Lawyers, has 
actively supported the need for family 
law divisions. We are excited that this 
dream has now become a reality. We 
are also very gratified that the hard 
work of so many of our members has 
achieved its goal. We believe divisions 
will vastly improve the administration 
and handling of family law matters 
and that there is greater potential for 
more cost-effective litigation. All of this 
should inure to the benefit of our 
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clients. 

Our CLE committee, co-chaired by 
Rick Custureri, Ocala, and Jane Es- 
treicher, Miami, has maintained the 
high quality of CLE for our members 
and the Bar. Jane and Rick have done 
an outstanding job and have paved the 
way for next year’s work. The pro- 
grams for 1992-93 have been planned. 
Included is an out-of-state seminar 
scheduled for October, 1992 in Sedona, 
Arizona. Its title—“Standing in the 
Shadows of Love—Drafting and De- 
fending Your Marital Contract—Pre- 
Nuptial, Post-Nuptial and Marital Set- 
tlement Agreements.” 

We have tried to do something a 
little different this year with the Fam- 
ily Law Commentator. With the 
guidance of Commentator Chair Don 
Sasser, West Palm Beach (former chair 
of the section) and the extraordinary 
assistance of Alan Rubinstein, Ft. 
Myers, there have, to date of prepara- 
tion of this report, been two rather 
exhaustive case law updates. There 
will be a third. If that, all by itself, 
doesn’t justify the continuation of mem- 
bership, nothing ever will. All of this 
is in addition to the regular features 
of the Commentator, which include 
some very helpful articles on substan- 
tive legal issues which are easily 
includible in your research files. 

Our Long Range Planning Commit- 
tee, co-chaired by Burton Young, North 
Miami Beach, and Martin L. (Guy) 
Haines III, Lake Park, continues to be 
very active, creative, and challenging 
to the executive council. For example, 
the Family Law Division Symposium 
sponsored by the section was the 
brainchild of the Long Range Planning 
Committee. Their work and prodding 
spurs us to think about issues which 
we will all face in our practices in years 
to come. 

The Family Law Section has been 
very active in this formative year of the 
Council of Sections. After several years 
of informal existence, the Board of 
Governors has now approved a set of 
bylaws for the council. The section is 
proud to have been very active with the 
council in this important year. We will 
continue our representation on the coun- 
cil and urge it to move in directions 
that will be supportive of the needs of 
sections and their membership. 

Now that family law divisions are a 
reality, the section has adopted a reso- 
lution to see creation of a separate set 


of procedural rules for family law cases. 
We have prepared a petition to be filed 
with the Supreme Court and submitted 
the petition to the Board of Governors 
for approval. I appeared before the 
Board in support of the petition. I am 
pleased to report that, with only one 
dissenting vote, the Board of Gover- 
nors approved the filing of the petition. 
We have no idea what the Board’s 
ultimate position will be, but we will 
encourage them to support our view. 
We believe that family law matters 
are, in fact, different from general civil 
matters and deserve separate rules. 
Additionally, all other separate areas 
of specialty have their own rules— 
Juvenile, Probate, Criminal, Workers’ 
Compensation, Small Claims, Traffic. 
Debbie Marks, Miami, drafted our peti- 
tion and did her usual outstanding 
work. The section believes that matri- 
monial law is so different in its needs 
from general civil trial practice that a 
separate set of procedural rules would 
best serve both the courts and the 
clients. We will work this year and 
thereafter to encourage the Supreme 
Court to adopt separate rules. 

So, we have had what I believe has 
been an outstanding year. Many have 
contributed to our successes—includ- 
ing Lois Rice, our staff liaison. I’m 
gratified that we are leaving this ad- 
ministrative year with a great deal of 
momentum for our incoming chair, 
Matt Miller (Hollywood). Matt has some 
new and creative thoughts for his year 
and I look forward to helping him. 
Matt’s leadership will be energetic and 
thought-provoking. He has been a 
friend and source of constant support 
and urging. I thank him very much. 

Finally, membership is very impor- 
tant. It is our lifeblood. Not only do 
we urge you to continue your member- 
ship, if you are already a Family Law 
Section member, but encourage others 
to join. Ky Koch, Clearwater, is our 
membership chair and he and Mere- 
dith Cohen, Orlando, have done a great 
job this year (their chairships over- 
lapped). As I said before, between the 
case law updates and the CLE dis- 
counts, it’s the best bargain in town. 


W. Davip KoroneEs 
Chair 


General Practice 


As chair of the General Practice 
Section, it is my privilege to report 


that 1991/1992 was another successful 
year for the section. With over 1,800 
members and affiliate members from 
the Florida Legal Assistants, Inc., our 
section continues to be at the forefront 
of Bar activities and education. The 
executive council, through its quar- 
terly meetings, strives to provide our 
members with quality CLE programs 
and to educate our members on the 
increasing needs and role of the gen- 
eral practitioner. 

The CLE Committee, under the gui- 
dance of Bruce Gordon, has success- 
fully presented six programs consisting 
of the “Florida Law Update Seminar,” 
which is offered annually at The Flor- 
ida Bar Annual Meeting, “Mediation 
and Arbitration for the General Practi- 
tioner;,’ an attorneys’ fees seminar, 
“Securities Arbitration for the General 
Practitioner,’ a legal assistance update 
seminar, and an out-of-country semi- 
nar entitled “Selected Trial Issues for 
the General Practitioner.” 

Although all the figures on atten- 
dance were not available at press time, 
the first three seminars mentioned had 
averaged over 200 attendees and gen- 
erated over $9,000 in revenue for the 


section. 

As in the past, the section sponsored 
an out-of-country seminar which was 
held on the island of Aruba. That 
seminar was scheduled for April 23 to 
April 28 and provided a perfect blend 
of educational wealth and cultural en- 
richment to all the attendees. The 
executive council will continue to strive 
to identify courses of practical interest 
to the general practitioner and to other 
members of the Bar. We are also com- 
mitted to providing quality speakers 
at all our sponsored seminars and have 
purchased CLE training tapes to en- 
sure that all speakers at our seminars 
continue to be well-versed in the pres- 
entation of their topics to our members. 

With the assistance of William Cain, 
the section continues to provide arti- 
cles of interest to The Florida Bar 
Journal. The section also publishes the 
Florida General Practice Journal two 
to four times per year in order to 
update our members on section activi- 
ties, recent legislative action, and other 
matters of importance. The executive 
council is grateful for the efforts of Tim 
Shaw and Dorothy Miller in allowing 
us to maintain the fine standards es- 
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tablished by Past Chair Lewis Hill in 
the publication of that newsletter. 

The General Practice Section contin- 
ues to provide an award in honor of the 
late Bill Jacob of Orlando to legal 
assistance agencies. The section awards 
$3,000 to the first place winner and 
an additional $1,000 each to the other 
two finalists. This year’s awards will 
be presented at The Florida Bar An- 
nual Convention to the worthy recipi- 
ents. The section owes a debt of 
gratitude to Gerald Curington for his 
tireless efforts in establishing and re- 
fining the Bill Jacob Award and ensur- 
ing its continued viability. 

The section was once again repre- 
sented at the annual Florida Bar Leg- 
islative Reception, to which the section 
contributed $500. Our section’s partici- 
pation in this worthy event serves to 
remind legislators of the needs and 
interests of the General Practice Sec- 
tion. 

Our section has also had the privi- 
lege of contributing the sum of $2,000 
to the Florida high school moot court 
competition to allow the winning team 
from the State of Florida to travel to 
the national competition. The section 
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is committed to providing assistance 
to the youth of the State of Florida and 
to ensuring that they develop the ap- 
propriate respect and understanding 
of the law that will be beneficial to 
them in the future. As the section is 
continuing to flourish financially, we 
are actively seeking input from our 
members as to worthy projects or schol- 
arships consistent with the interests 
of the section. In that vein, a special 
committee has been appointed within 
the executive council to be chaired by 
Judge Marvin Gillman and I would 
urge each of you to direct any recom- 
mendations to Judge Gillman. 

As chair, I recently had the privilege 
of attending the American Bar Associa- 
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tion meeting in Dallas, as the 
representative of our section, to discuss 
and compare the needs of general prac- 
tice sections throughout the country 
with other practitioners. I am pleased 
to report that our section is at the 
forefront in providing educational op- 
portunities for members as well as 
furthering the interests of the Bar. 

The section will continue to provide 
the general practitioner with quality 
and beneficial CLE programs and will 
continue to emphasize projects and 
programs which will better serve the 
section and promote the interests of 
The Florida Bar. 

This last year has been a very suc- 
cessful and proud year for the General 
Practice Section and we look forward 
to our continued success through the 
efforts of Chair-Elect Steve Hutton for 
the year 1992-93. 

Jesus M. HEviA 
Chair 
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Government Lawyer 


The following report represents a 
rather significant event. This is the 
first annual report of the Government 
Lawyer Section of The Florida Bar. 
This year we celebrated our first anni- 
versary and, in many senses, we cele- 
brate a number of firsts. 

The section sponsored its first full- 
day CLE seminar, “Defending the Gov- 
ernment, Part I,” which was organized 
by George Waas, CLE chair. The ses- 
sion, which was videotaped to a full 
house at the Florida State University 
Law School Rotunda, included presen- 
tations on civil rights actions, APA 
proceedings, tort claims, and ethics, all 
from the perspective of the government 
lawyer. A reception immediately fol- 
lowing the CLE program at the First 
District Court of Appeal was coordi- 
nated by Lauren Sewell. A second CLE 
program will be presented at the Bar’s 
annual meeting and will be devoted to 
the current compelling topic “Access 
to Government: Public Records and 
Government in the Sunshine.” 

The September executive council 
meeting of the section focused exclu- 
sively on setting “long-term” goals and 
a mission statement for the section. 
Judge Tom Bateman took those ideas 
and formalized them into the five goals 
which will be voted on for final ap- 
proval at the executive council meeting 
in June. 

Through the section newsletter, gov- 
ernment lawyers in Florida now have 
a communication tool, a method and 
process for expressing their views and 
their issues directly to other govern- 
ment lawyers. Newsletter Chair Mi- 
chael Dodson served as editor for two 
editions of the newsletter this year, 
with one edition providing a directory 
resource of other members around the 
state. Future issues will explore the 
resources and talents of the network 
of government lawyers who are mem- 
bers of the section. Initial plans are 
now in process for linking major CLE 
programs and meetings throughout the 
state in more economic and effective 
ways. 

The section was also successful in 
facilitating certification of government 
attorneys in the regular substantive 
areas of certification. Through a “win- 
dow period” negotiated by the section 
and approved by the Bar, government 
attorneys now have an opportunity to 


sit for certification exams at a reduced 
fee. 


As a financial sponsor, government 
attorneys were repesented at The Flor- 
ida Bar’s Annual Legislative Recep- 
tion. The section’s visibility at this 
well-attended event serves as a re- 
minder to legislators of the unique 
perspective and substantive interests 
of the public sector, government attor- 
ney. 

As a formal section of The Florida 
Bar, Government Lawyers are now 
represented on the Council of Sections 
which makes recommendations to the 
Board of Governors on major policy 
issues. The Government Lawyer Sec- 
tion was also represented and active 
at the All Bar Conference. 

This year will mark the third presen- 
tation of the Claude Pepper Outstand- 
ing Government Lawyer Award. Fran- 
cis Sheehy chairs the section’s selection 
committee for the recipient of this 
award, which will be presented at The 
Florida Bar’s Annual Convention. 

The work of the Government Lawyer 
Section has only just begun. We are 
grateful to those attorneys who have 
joined the section as well as to the 
section members who have played an 
active part in its leadership. With close 
to 700 members, we will need partici- 
pation from many to achieve the qual- 
ity and service which government 
practice expects and deserves. The sec- 
tion is in place and the focus now 
advances to articulating the special 
perspective and contribution which gov- 
ernment lawyers can and must make 
to their profession. That includes reach- 
ing out and hearing from government 
lawyers. Our first year of existence by 


‘all indications was a gratifying suc- 


cess. But it is only a beginning. 

We look forward to the leadership of 
Gerald B. Jaski, as chair of the section 
during the next fiscal year, and we are 
confident that, under his direction and 
with the help of his colleagues, the 
Government Lawyer Section will con- 
tinue meeting the standards it has set 
for itself, standards of dedicated serv- 
ice and high achievement. We thank 
the Bar and its leadership for the 
opportunity and encouragement they 
have provided. 


RosBert A. BUTTERWORTH 
Chair 


Health Law 


I am pleased to report that the 
Health Law Section is a vigorous and 
growing young organization. As of early 
March of this year we had 789 mem- 
bers (including 42 affiliate members), 
compared with 657 one year ago. We 
are also in good financial health, with 
a current balance of about $35,000. 
Our income for the 1991-92 year was 
$17,166, with expenses of $7,607. 
Thanks to Treasurer Jerry Foster of 
Tallahassee for his stewardship. 

CLE continues to be our first and 
foremost priority. Under the able lead- 
ership of CLE Chair Joline Miceli- 
Mullen of Tampa, the section put on 
three first-rate programs during the 
past year. We did a standing-room-only 
seminar on “Health Care Contracts 
and Transactional Issues” at the an- 
nual meeting last June, chaired by 
Harold Kaplan of Ft. Lauderdale. On 
September 27 we cosponsored an all- 
day program on “Hospital Manage- 
ment: Practical and Legal Aspects” 
with the Florida Academy of Hospital 
Attorneys, which drew 142 attendees. 
Joline Miceli-Mullen chaired the semi- 
nar. At the midyear meeting in 
January, 148 people attended our pro- 
gram “Doing Deals in the 90’s—The 
Final Safe Harbor Regulations and 
Beyond,” chaired by Ira Coleman of 
Miami. 

Forthcoming CLE seminars include 
our health law update at the next 
annual meeting in Orlando on June 
25, and a program on long-term care 
planned for September 24, 1992, in 
Tampa with video presentations in 
West Palm Beach and Miami. We are 
very proud of the consistently high 
quality of our CLE programs, and I 
hope you will continue to look to your 
Health Law Section as your first choice 
for obtaining your CLE credits. Many 
thanks to all planners and speakers. 

Bob McCurdy of Ft. Myers does a 
great job as editor of our section news- 
letter, published four times annually, 
and containing articles, announce- 
ments, and news about section 
activities. We also publish an annual 
Health Law Section directory, which 
is a great resource containing informa- 
tion about our membership, the section, 
and other health-law-related organiza- 
tions. Thanks to Darrell White of 
Tallahassee for obtaining sponsors for 
the directory and for our reception at 


the annual meeting. 

This year for the first time the Health 
Law Section engaged in legislative lob- 
bying, and we were successful in seeing 
the legislature enact a comprehensive 
advance directive statute combining 
the previous provisions of the living 
will and health surrogate statutes with 
the expanded rights set forth in the 
1990 Browning case. The new law is 
based in large part on a draft prepared 
last fall by a Health Law Section task 
force. Thanks to all who aided with 
this project, particularly to Legislative 
Committee Chair Bob Newell of Tal- 
lahassee, Jeff Cohen of Jacksonville, 
and Bill Bell of Tallahassee who were 
instrumental in drafting and lobbying 
this bill through to fruition. I am 
confident that this legislation will be 
of benefit to the public, the Bar, and to 
health professionals. We will be follow- 
ing up with educational presentations 
to the public by members of our speak- 
ers’ bureau, which is being organized. 
Let us know if you would like to 
volunteer. 

Our section has also been active in 
other Bar activities, participating in 
the CLE Committee of The Florida 


Bar, the All Bar Conference, and the 
newly revived Council of Sections, 
which has already proven to be a 
valuable forum for inter-section com- 
munication and for voicing the concerns 
of the sections to the “big Bar.” We are 
also in contact with the National Health 
Lawyers Association, the Florida Asso- 
ciation of Hospital Attorneys, the 
Florida Medical Association, and Flor- 
ida Hospital Association, and you can 
anticipate joint programs and other 
projects with those organizations in 
the future. Many thanks to section 
Chair-Elect Kirk Davis of Clearwater, 
who has served as our ambassador to 
many of these groups, and who has 
been a tremendous help with much 
other section business. 

Our committee structure is working 
well, and I am confident that our 
section has the infrastructure to exe- 
cute any and all projects that our 
membership deems worthwhile in fu- 
ture years. Our substantive divisions 
continue to analyze current develop- 
ments and keep our membership and 
the public informed. The issue of possi- 
ble board certification for health 
lawyers is currently under considera- 
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tion by the Certification Committee. 
Be assured that no action will be taken 
without careful study and analysis. Let 
our executive council members know 
your thoughts on this matter. 

We have come a long way in a short 
time, and achieved recognition and 
respect for our area of practice and for 
the Health Law Section of The Florida 
Bar. This would have been impossible 
without the support of all our members 
and the active participation of many 
more than I can thank by name in this 
brief report. Space does not permit me 
to name all our executive council, com- 
mittee and division chairs, members, 
and CLE speakers, but your enthusi- 
asm and hard work is greatly 


The Health Law 
Section was 
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passage of the new 
living will statute 


appreciated. Above all, my deepest ap- 
preciation goes to our Florida Bar staff 
liaison, Carol Vaught, for her help this 
year and in the past. None of the 
achievements listed in this report could 
have occurred without Carol’s hard 
work, patience, and competence. I also 
want to thank my secretary, Dori Vila, 
for all her help. Finally, I thank you 
all for the opportunity to serve as chair 
of our section. It has been a privilege 
and a pleasure. 


R. ANDREW Rock 
Chair 


International Law 

In its 10th anniversary year, the 
International Law Section moved in 
directions indicative of the incredible 
change happening in our world. Over 
800 section members and a multitude 
of readers saw articles in our newslet- 
ter bearing titles such as, “Ukraine— 
Free at Last!,” “Employment-Based Im- 
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migrants,” “The Unification of the 
German Legal Profession,” and an an- 
nouncement of our upcoming CLE 
seminar, “Post-Castro Cuba: Dealing 
With the Transition.” 

Our section is extremely fortunate 
to have as its greatest asset its mem- 
bers, whose experience and expertise 
continually serve as an invaluable re- 
source. We are proud to have a strong 
representation within the American 
Bar Association, the World Trade Cen- 
ters, the Florida International Affairs 
Commission, the Department of Com- 
merce, the American Immigration 
Lawyers Association, and several other 
national bar associations. 

This year saw the creation of five 
new committees, providing member- 
ship the opportunity to participate in 
over 33 different committees. We were 
pleased to add an Asian Pacific Law 
Committee chaired by Craig Edward 
Stein, the Cuban Affairs Committee 
chaired by George R. Harper, the Ma- 
rine Affairs Committee chaired by 
Robert M. Jarvis, the Technology Trans- 
fer Committee chaired by Edward M. 
Joffe, and the Travel Law Committee 
chaired by Laurence D. Gore. 

Russell Carlisle oversaw a successful 
CLE year for the section. In November, 
Maureen O’Brien, immediate past sec- 
tion chair, co-chaired a cooperative 
seminar with the Brazilian Bar Asso- 
ciation entitled, “The Globalization of 
Legal Services and International Coop- 
eration in the Legal Profession.” Flor- 
ida was an active participant in the 
event attended by 150 lawyers repre- 
senting numerous countries. The Fifth 
Annual “Legal Aspects of Doing Busi- 
ness in Latin America,’ focused on 
NAFTA negotiations and drew 120 
attendees. Program Chair Clyde E. 
McFarland and his steering committee 
are to be congratulated for this annual 
seminar’s most successful year. The 
proceedings of the seminar will be 
published in the University of Florida’s 
Journal of International Law. Laura 
A. Quigley once again served the sec- 
tion as CLE program chair for “Intro- 
duction to International Tax.” This 
program was presented in multiple 
locations throughout the state. “Post- 
Castro Cuba: Dealing with the Transi- 
tion,” a two-day symposium focusing 
on the legal, commercial, and economic 
problems when the embargo on Cuba 
is lifted, promises to be one of the most 
exciting programs we have ever spon- 


sored. Program Chair George R. Har- 
per has recruited sponsorship with the 
University of Miami North-South Cen- 
ter, the University of Miami School of 
Law, the Greater Miami Chamber of 
Commerce, the Department of Com- 
merce, and the World Trade Center, 
Miami. Our annual “International Law 
Update” will be the final program for 
the year, presented at the Bar’s annual 
meeting. David S. Willig has entitled 
the June program, “Frontiers of Inter- 
national Law: Emerging International 
Practice Areas for Florida’s Interna- 
tional Lawyers.” 

An accomplishment culminating four 
years of effort on behalf of the section 
by George R. Harper and Nelson Slos- 
bergas is a hoped-for amendment to 
the Rules Regulating The Florida Bar 
which will permit the creation of for- 
eign legal consultant offices in Florida 
by lawyers admitted to practice in 
foreign countries. The amendment is 
presently before the Supreme Court 
and, if approved, will enable foreign 
attorneys to advise clients regarding 
the laws of their home countries. 

In an effort to strengthen our rela- 
tionship with our Florida law schools, 
Leonard L. Rosenberg, the editor of our 
International Law Quarterly, and Ken- 
neth F. Claussen, our long-time chair 
for the section’s scholarship program, 
have combined efforts to formulate crea- 
tion of a legal writing competition. The 
first recipient of this scholarship will 
be announced at the section’s annual 
luncheon awards. 

The International Law Quarterly se- 
cured financial support this year, 
advancing its credibility in the interna- 
tional publications arena. Edward M. 
Joffe joined as co-editor with Leonard 
L. Rosenberg in producing this well- 
respected newsletter. 

In March of this year, the first of a 
series of monthly luncheons for section 
members in the Miami area was organ- 
ized by the International Business Com- 
mittee. Co-Chairs Nino Lucio and Jose 
A. Santos are hosting these in conjunc- 
tion with the Inter-American Bar Asso- 
ciation. 

The significant accomplishments for 
this year echo 10 years of building a 
presence at the statewide and national 
levels. Now as we move into our second 
decade, it is obvious we have reached 
international acclaim. Next February 
the section will host the Canadian Bar 
Association’s mid-winter meeting. Al- 


ready, the first legal intern sponsored 
by the Central and Eastern European 
Law Committee has visited Florida 
firms. This exchange program is a 
cooperative project with the Ukrainian 
Bar Association and proposals have 
been received to expand the program. 
The Long Range Planning Committee 
will continue its efforts to work with 
the Legislative Committee focusing on 
issues such as the uniform law on the 
recognition of foreign judgments and 
dispute resolution. These much-needed 
legislative enactments will facilitate 
international commerce. 

As we look forward to a future of 
growth and prosperity for international 
attorneys, we thank those who have 
supported the section as members and 
encourage active participation with all 
members of the Bar. 


ANDREW J. MARKUS 
Chair 


Labor and 
Employment Law 


In 1991-92 the Labor and Employ- 
ment Law Section has increased its 
membership (we are nearing 800), pre- 
sented record-attendance CLE pro- 
grams and continued to award 
scholarships to outstanding law school 
students in the labor and employment 
field. The year has been a dynamic and 
successful one, thanks to the dedica- 
tion and hard work of our members. 

Our section increased to 667 mem- 
bers or 6.21 percent in the first quarters 
of 1991-92, despite the computer prob- 
lem with our section dues being omitted 
from a number of The Florida Bar’s 
dues forms. The membership contin- 
ued to increase during the remaining 
three quarters until our section is near- 
ing the 800 mark for this annual report. 
We are proud of the growth. 

Dana Baird, CLE chair, organized 
four outstanding continuing legal edu- 
cation programs for the section. On 
September 27, 1991, Dana, Terry Con- 
ner and Jan French presented “The 
Burden of Proof: Problems of Proof in 
the Trial of an Employment Case,” the 
section’s very successful employment 
litigation seminar in Orlando. On Oc- 
tober 17-18, 1991, Dana and Rich 
McCrea put together an excellent Pub- 
lic Employment Relations Law seminar 
in the Saddlebrook Resort, Wesley 
Chapel, Florida. In our section’s long- 


standing tradition, the Local Govern- 
ment Law Section cosponsored this 
seminar entitled “Suing City Hall and 
the Mayor Too: Public Employee Issues 
from A Through Z.” 

In keeping with our section’s long- 
range plan to produce high quality 
CLE seminars on topics of importance 
to our members and to other practi- 
tioners, major seminar number three, 
“Employment Law Issues for the 90’s 
... and Now for Something Com- 
pletely Different,’ was held February 
28, 1992, in Miami. Robert S. “Bob” 
Turk served as speaker and organized 
this seminar, which included very 
timely presentations regarding the Civil 
Rights Act of 1991 and the Americans 
with Disabilities Act (ADA). The “1992 
Advanced Current Labor Topics” semi- 
nar held in Key West on April 30, and 
May 1, 1992, continued the up-to-date 
presentations regarding litigation con- 
cerns in labor and employment areas. 
Rich McCrea also chaired this CLE 
program. 

Consistent with our section’s con- 
tinuing goals to foster cooperation and 
good working relationships in the labor 
and employment field, Leslie W. 


One Sens ce 


Langbein and Marcia S. Cohen hosted 
successful EEOC luncheons in Miami 
(1/23/92) and Tampa (2/11/92) in coop- 
eration with the EEOC. Our section 
cosponsored a Labor and Employment 
Law Conference with the Stetson Col- 
lege of Law in January 1992, 
cosponsored an employment litigation 
seminar with the ABA Litigation Sec- 
tion in April 1992, and was active once 
again in the multistate employment 
law seminar presented by Southern 
Methodist University at Marco Island 
this year in May. 

In addition to these activities, our 
section cosponsored a timely sexual 
harassment program with the ABA at 
the midyear meeting of The Florida 
Bar in January. We are also scheduled 
to present an Americans with Disabili- 
ties Act seminar at the annual meeting 
of The Florida Bar on June 24 in 
Orlando. 

Deborah Crumbley and Kevin Hyde 
have done an outstanding job of gath- 
ering informative articles for our 
quarterly newsletter and The Florida 
Bar Journal, respectively. Since the 
articles are definitely worth saving, 
we have recently converted our news- 
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letter format so that it fits a three-ring 
binder for ease of retention. 

For the third year, our section has 
awarded scholarships to the outstand- 
ing students in the labor and 
employment field at the six accredited 
Florida law schools. This program is 
headed by Jim Bramnick; however, the 
law faculty at each school makes the 
selection of the recipient. 

For the second year, our section has 
published a directory with alphabetical 
listings of section members by name 
and location. The directory also in- 
cludes the names, addresses, and 
numbers for administrative agency of- 
ficials. 

In conclusion, I wish to thank the 


A directory of 
labor law 
practitioners and 
administrative officers 
is published annually 
by the 
Labor Law Section 


members of the section for making this 
a truly successful year, the members 
of the executive council for their dedi- 
cation, Margaret Diaz as secretary/ 
treasurer amid scheduling difficulties, 
the speakers and CLE program chairs 
for the excellence of the programs, the 
publications chairs for our section’s 
outstanding windows to the rest of The 
Florida Bar, and Yasmine Pennington 
and Peg Griffin, our Florida Bar staff 
coordinators, for helping make it all 
possible. Finally, I heartily welcome 
John W. Robinson IV as incoming chair. 
His hard work, enthusiasm, and dedi- 
cation this year are unmatched; 
perhaps 1992-93 will be an even better 
year. 


JOAN STEWART 
Chair 


Local 
Government Law 


The Local Government Law Section 
continues to serve the needs of city and 
county attorneys and private practi- 
tioners engaged in local government 
law, as well as state and federal attor- 
neys throughout the State of Florida 
providing a forum for the exchange of 
new thoughts, ideas, and assistance for 
the local government law practitioner. 

The section continues to provide topi- 
cal seminars on a variety of legal issues 
and new developments. In August of 
this past year the section conducted its 
second public finance and municipal 
bond seminar at Amelia Island and 
speakers from a variety of disciplines, 
including CPA’s and underwriters, pro- 
vided updates on public financing. 

In keeping with CLE guidelines, the 
section continues to cosponsor several 
seminars with other sections. In Octo- 
ber of every year, the section, in con- 
junction with the Labor and Em- 
ployment Law Section, cosponsors the 
Public Employee Labor Relations Fo- 
rum which provides current develop- 
ments in the area of federal and state 
legislation and decisions affecting the 
public employee. Annually in Novem- 
ber the section cosponsors an environ- 
mental and land use seminar with the 
Environmental Law Section. The sec- 
tion continues to cosponsor seminars 
with Tulane University. In addition 
the section cosponsored a voting rights 
seminar with Tulane and Stetson Uni- 
versity. 

The annual meeting in March pro- 
vides an opportunity for the state, 
county, and municipal attorney to hear 
excellent speakers on current develop- 
ments in local government law. 

The section annually works with the 
Stetson Law School in providing the 
local government law symposium, an 
edition of the Stetson Law Review that 
has gained national attention and has 
attracted authors with a national repu- 
tation. 

The section, in conjunction with the 
Florida League of Cities, has also made 
available at low cost a “net law” com- 
puter network that provides informa- 
tion on ordinances, decisions, and opin- 
ions affecting local governments. The 
section also continues to publish a 
directory of section members. A quar- 
terly newsletter is sent to all section 
members and timely and informative 
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articles are published in The Florida 
Bar Journal for further information to 
section members on current develop- 
ments in local government law. 

The section continues to acknowl- 
edge outstanding local government 
lawyers, and has added the Paul Buch- 
man Public Service Award. Paul 
Buchman was city attorney for the City 
of Plant City from 1949 until he passed 
away this past year. An award was 
given posthumously to Mr. Buchman 
and to Charles Schoech for public serv- 
ice. The section will continue to award 
geen the Ralph Marsicano 

award on an annual 
basis to the attorney 
that best exemplifies 
Y the work of the Local 
Government Section 
for the past year. This 

year’s recipient of this 
BUCHMAN prestigious award 
was William Roberts, counsel to the 
Florida Association of Counties in Tal- 
lahassee. 

In addition, awards are given in the 
area of legal writing, local government 
advocacy, and local government ethics. 
In conjunction with the law schools in 
Florida, the section also presents a 
book award to the outstanding local 
government law student. The section 
continues to provide outstanding edu- 
cational and networking opportunities 
to state, county, and city local govern- 
ment law attorneys. 


WILLIAM E. CURPHEY 
Chair 


Practice Management 
and Technology 


The Practice Management and Tech- 
nology Section this year continued to 
strengthen its position as The Florida 
Bar’s preeminent group in providing a 
forum for the discussion and inter- 
change of ideas regarding the 
application of state-of-the-art technol- 
ogy and administrative systems to 
enhance the productivity of legal prac- 
titioners. The section is committed to 
assisting its members, as well as The 
Florida Bar as a whole, in encouraging 
the transition of law practices to the 
utilization of computerized systems for 
increased productivity and effective- 
ness, and to enhance the delivery of 
legal services to clients. 

The Practice Management and Tech- 
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nology Section, which is composed of 
827 attorneys and affiliate members, 
including 56 legal administrators and 
legal assistants, successfully achieved 
its two dominant goals this year. They 
were to provide a major program for 
the dissemination of current substan- 
tive and technological advances of 
current interest to practitioners, and 
to strengthen the section’s internal 
organization for long range effective- 
ness. This was accomplished in the 
production of a major exhibition of 
multi-faceted activities at the Bar’s 
annual meeting, the distribution of 
materials of current interest in the 
section’s newsletter, the improvement 
of coordination of section activities with 
other Bar groups, and the development 
of a preliminary position on the con- 
solidation and reformation within The 
Florida Bar of those groups in which 
similar interests in computers and high 
technology can be consolidated for in- 
creased effectiveness. The major 
achievement of the year was the sec- 
tion’s presentation of its highly 
distinguished seminar and exhibition 
at the Bar’s annual meeting in Orlando. 
The eminently successful exposition, 
entitled Computer Law & Technology 
Perspectives—1991, followed from the 
previous year as one of the foremost 
events at the annual meeting. This 
second annual event continued the suc- 
cessful format introduced the previous 
year, which included a unique multi- 
faceted concept not previously employed 
at Bar functions. This included the 
combination of a seminar program of 
qualitative technical presentations with 
a technical opportunity period (TOP), 
composed of a freeware exchange, a 
computer vendor exhibition, and an 
“attitude adjustment period,” for all 
attendees. It was, in effect, an exhibi- 
tion within an exhibition. 

The overall program was planned to 
satisfy the interests of those Bar mem- 
bers who desired current information 
about computer law and related tech- 
nology, which could be applied in a 
client situation or within their own law 
practices. It was developed especially 
to relate to those practitioners in small 
and medium-sized firms, and special 
emphasis was placed to state-of-the-art 
technical and substantive topics, such 
as the very significant area of comput- 
erized litigation support. 

The seminar program included sev- 
eral prominent speakers on technical 


subjects of interest, including Al J. 
Cone, a well-known Florida attorney 
and prominent litigator. Mr. Cone, who 
has used computers extensively in his 
law practice, spoke on the topic, “Using 
Computers in the Management of a 
Trial Caseload.” In his presentation, 
Mr. Cone relied liberally on his own 
experiences in gearing up for computer 
use in his own firm, and provided many 
anecdotes on his personal experiences 
in the use of computers. This presenta- 
tion was the highlight of the seminar 
program and was extremely well- 
received. 

The TOP which followed the seminar 
included a freeware exchange, spon- 
sored by the Florida Council of the 
Association of Legal Administrators, 
in which seminar attendees received 
free magnetic diskettes, which they 
could utilize to download public do- 
main software available from a personal 
computer network available at the free- 
ware exchange. Also included in the 
TOP was a mini exhibit of prominent 
Florida and national vendors, which 
was arranged exclusively for the semi- 
nar attendees. The “attitude adjust- 
ment period,” which was operational 
throughout the entire TOP, included a 
social reception which was open to all 
seminar attendees, members of the 
Practice Management and Technology 
Section, Computer Law Committee, and 
Association of Legal Administrators. 

Through the section’s newsletter, our 
members were provided with practical 
material for direct and immediate use. 
This has included technical updates 
from The Florida Bar’s Law Office 
Management Advisory Services Depart- 
ment. 

The section also was actively repre- 
sented on The Florida Bar’s Continuing 
Legal Education Committee, the Coun- 
cil of Sections, and at the All Bar 
Conference. 

Future plans include the continu- 
ation of our highly successful exhibition 
at the Bar’s annual meeting, the devel- 
opment and production of a separate 
one-day seminar featuring prominent 
practice management and technology 
topics and speakers, the continuation 
of providing increased services to sec- 
tion members, and the strengthening 
of the leadership of the section’s execu- 
tive council. 


E.P. “Ike” 
Chair 
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Public Interest Law 


Does the Board of Governors of The 
Florida Bar have the authority to pre- 
vent a section of The Florida Bar from 
lobbying or advocating as an amicus 
curiae on an issue solely on the grounds 
that the issue carries with it the poten- 
tial for deep philosophical or emotional 
division among a substantial segment 
of the membership of the Bar? 

This question has occupied the at- 
tention of the Public Interest Law 
Section (PILS) for most of the 1991- 
1992 Bar year. A majority of the Board 
of Governors believes that it does have 
this authority and has adopted a stand- 
ing board policy to that effect. A 


PILS may have to 
accept a Board of 
Governors decision 
that denies it the right 
to lobby an issue 
successfully worked 
through its internal 
approval mechanism 


majority of the executive council of the 
Public Interest Law Section believes 
that it does not, and the executive 
council has asked the Supreme Court 
of Florida to decide the issue. As this 
report is being written, the issue is still 
before the court. 

To understand why this is a grave 
issue for PILS, one must understand 
the origins of the section and the sec- 
tion’s mission, as perceived by its 
founders, and by its current leaders. 
The Public Interest Law Section began 
as a collaboration and a consolidation 
of five standing public interest commit- 
tees of The Florida Bar: the Legal 
Needs of Children Committee; the Cor- 
rections Committee; the Disability Law 
Committee; the Delivery of Legal Serv- 
ices Committee; and the Individual 
Rights and Responsibilities Commit- 
tee. These standing committees had 
been created and funded by the Board 
of Governors, presumably because they 


focused on issues that were important 
to the Bar and served the interests of 
the public. 

From time to time, however, these 
committees desired to pursue issues 
that were determined by the Board of 
Governors to be “too controversial” for 
a standing committee supported with 
mandatory Bar dues. “If you want to 
work on these types of issues, become 
a section,” was a familiar refrain heard 
by the leaders of those committees. 
They decided to follow that advice. The 
members of the five standing commit- 
tees chose to trade the financial support 
historically provided by the Board of 
Governors for the independence they 
believed they would have as a section. 
They traded the financial security and 
the concomitant limitations associated 
with standing committees for section 
status in which the voluntary payment 
of dues would secure the independence 
to lobby or litigate on issues that the 
section, rather than the Board of Gov- 
ernors, decided would be in the public 
interest. In other words, the reason 
PILS was created, and its current rea- 
son for being, is to provide a forum for 
debating, and sometimes advocating, 
on issues that have the potential for 
deep philosophical or emotional divi- 
sion among the members of the section 
and The Florida Bar. 

This strong desire for independence 
is reflected in the organizational struc- 
ture of the Public Interest Law Section, 
which is unique among all sections of 
the Bar. Each of the former standing 
committees insisted on the status of a 
standing section committee within the 
PILS bylaws, with the right to desig- 
nate its own representative to the 
executive council. Perhaps even more 
significant is the fact the PILS commit- 
tees have the right to appoint their 
representative to the PILS Legislation 
Committee. Those appointments con- 
stitute two-thirds of the total member- 
ship of the Legislation Committee. 
From the beginning it was clear that 
each of the former standing commit- 
tees did not want its traditional issues 
and interests to become homogenized 
within the newly organized Public In- 
terest Law Section. 

For PILS now to accept a Board of 
Governors decision that denies it the 
right to lobby an issue that had been 
successfully worked through the sec- 
tion’s internal approval mechanism, 
solely because it may cause philosophi- 


44 THE FLORIDA BAR JOURNAL/JUNE 1992 


cal or emotional division within the 
Bar, would require that it abandon all 
of its founding principles. It is no 
consolation to remind PILS that 90 
percent of its legislative issues have 
been and are likely to be approved. 
That is tantamount to telling a room 
full of lawyers that 90 percent of them 
will get a fair trial, and expecting all 
of them to feel good about it. The 90 
percent of PILS members who will 
probably never propose an issue that 
is emotionally or philosophically divi- 
sive are willing to stand and struggle 
with the 10 percent who likely will, 
because one never knows when a par- 
ticular public interest issue might be 
out of season with the Board of Gover- 
nors. Dedicated professionals will not 
pay $25 of voluntary dues for the 
privilege of investing hundreds of hours 
of volunteer time against the possibil- 
ity that a majority of the Board of 
Governors will, 90 percent of the time, 
determine by some standard or an- 
other, that an issue before it does or 
does not carry a potential for deep 
philosophical or emotional division 
within a substantial segment of the 
Bar. Would you? 

It would have been a far easier 
decision for the PILS executive council 
to recommend to its members that a 
public interest group be organized out- 
side The Florida Bar. However, a 
majority of the membership believes 
so strongly that The Florida Bar needs 
a public interest component in order 
to maintain its viability as an inte- 
grated bar that they are willing to bear 
the burden of this struggle. Only in 
time will the answer be revealed with 
respect to the viability of both the 
Public Interest Law Section and The 
Florida Bar. 


HENRY GEORGE WHITE 
Chair 


Real Property, 
Probate and 
Trust Law 


The Real Property, Probate and Trust 
Law Section, the largest section of The 
Florida Bar, completes another produc- 
tive year of service to its more than 
7,200 members, to the public and to 
the Bar. The section is larger and more 
active than most state bar associa- 
tions. Literally hundreds of section 
members actively participate in more 


than 60 section committees. Twenty- 
one standing committees are super- 
vised by Chair-Elect Louie Adcock. The 
Real Property Division has 23 commit- 
tees overseen by Director Chip Waller, 
while the 18 committees of the Probate 
and Trust Law Division are coordi- 
nated by Director Bruce Marger. The 
finances of the section are ably handled 
by Treasurer Julie Williamson, and 
Secretary Wayne Wolf keeps track of 
our section activities. 

Fifty-eight circuit representatives pro- 
vide a link to practitioners in their 
local geographic areas and help re- 
search legislative issues and matters 
of local practice. Their activities are 
coordinated by Director Julian Proctor. 

In addition to the officers, the sec- 
tion’s executive committee is composed 
of Legislation Chair Louis Guttmann, 
Seminar Coordinator John Slaughter 
and Immediate Past Chair Roger Isphor- 
ding. 

One of the major activities of the 
section is the sponsorship and review 
of legislation which impacts on the 
substantive areas of real property or 
probate law within the State of Flor- 
ida. The section’s legislative activity 
this year has been both substantial 
and pro-active. Lou Guttmann was 
assisted by Bob Goldman and Ruth 
Himes on over 25 active legislative 
positions or issues. A comprehensive 
bill containing probate and trust legis- 
lation was passed as a result of the 
section’s efforts during this session. 
The section participated on an almost 
daily basis in one of this legislative 
session’s more controversial items, 
which was legislation proposed as a 
result of the Mortgage Foreclosure 
Study Commission. Ruth Himes, Julie 
Williamson, and I spent countless hours 
reviewing and revising the various pro- 
posals, educating various parties, 
lobbying, and marshalling support. The 
section also opposed the order to show 
cause and defenses to foreclosure sec- 
tions of the bill until adequate due 
process provisions were added. 

Nonjudicial foreclosure did not pass 
and although the “last” special session 
is not concluded as of this writing, we 
believe that the other objectionable 
portions of the bill will not pass with- 
out the section’s approved amendments. 
Another major piece of legislation was 
the section’s proposed amendment to 
Art. X, §4 of the Florida Constitution 
dealing with the devise of homestead. 


Although the bill passed the Senate, it 
was not voted on in the House. We 
hope to be able to have the issue 
further considered during the special 
session in May. The section was also 
successful in preventing an attempt to 
regulate attorneys as title agents. 
The section has long been a leader 
in CLE. The number of programs and 
the quality of those programs have 
been recognized for years. This year 
through the leadership of John 
Slaughter, Rick Stockton, and Dale 
Bohner we continued to produce a 
number of successful seminars. This 
committee has implemented new mar- 
keting techniques, speaker training 
sessions, and innovative formats to 
serve our members and other atten- 
dees at our seminars. Moreover, our 
special events such as the Eleventh 
Annual Legislative Update, the certifi- 
cation review courses, and the Attorney/ 
Trust Officers Liaison Conference will 
be attended by more than 1,000 people. 
The section this year conducted its 
first new executive council member 
orientation and a successful strategic 
planning meeting which included dis- 
cussions on these topics: Section Service 


to Membership, Judiciary and Pro 
Bono; Legislative Activities; and Cir- 
cuit Representatives: Who, What, 
When, Where, Why and How. 

One of my goals this year was to 
work with the Bar and coordinate the 
efforts of the section and the Bar. We 
were very active in the Council of 
Sections, having one of our members 
as the chair, and also were active in 
special committees and projects of the 
council. We had the largest representa- 
tion of any group at the All Bar 
Conference, and one of our members, 
Tom Smith, served on the Bar’s organ- 
izing committee. We assisted Ben Hill 
in attempting to deal with funding 
problems associated with the Clients’ 
Security Fund and we were very sup- 
portive of the Bar’s CLE Committee, 
including the sponsorship of two joint 
seminars with other sections. 

A number of new activities and com- 
mittees deserve mentioning. We created 
an Amicus Coordination Committee, 
co-chaired by Rohan Kelley and Phyllis 
Hood, to deal with the increasing de- 
mand on the section to respond to 
judicial issues. Although the section is 
cautious in its approach, we believe 


WE FIND HEIRS 


BETTER BECAUSE 


all... A BETTER WAY. 


FAX 1-800-688-8950 


[A Reasonable Fees, Non-Percentage Based 

[A Results Guaranteed, or No Charge 

[A Court Authorized Search, Recommended 

[A Professional Reports, with certified documentation 
(A Fully Insured, for your protection 

[A No-Obligation Fee Quotation 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds them 


Way! 


INTERNATION. 
Forensic GENEALOGICAL Genesigia 
Established 1967 SEARCH — Fl. Lic. A8800288 


THE FLORIDA BAR JOURNAL/JUNE 1992 


45 


that there are times when it is appro- 
priate to respond to current cases, 
particularly when requested by the 
judiciary, which occurred a few times 
this year. We have a new Professional- 
ism Committee chaired by Ruth Himes 
and Howard Payne, which is pursuing 
a number of very important matters 
dealing with practice management, eth- 
ics, and many other issues facing our 
profession. We have an ABA Liaison 
Committee co-chaired by Tom Hender- 
son and Jay Zschau, and we have been 
very active along with the RPPTL of 
the ABA in an effort to reverse Rule 5.7 
of the Model Rules which was passed 
last year by the ABA and, if adopted 
in Florida, would result in the elimina- 


The Real Property 
Section awards two 
scholarships at each 
Florida law school 


tion of attorneys as agents for title 
companies. The section struggled with 
mandates it received for standardized 
forms. We recommended against a sam- 
ple will and urged that a proposed 
sample form of lease contain sufficient 
explanatory provisions in it so that it 
could be understood and not be mis- 
leading. 

The section continues to have an 
active scholarship program headed by 
Robert Willis in which two students at 
each of the Florida law schools are 
awarded scholarships as a result of a 
writing competition in substantive 
fields of law touching on real property, 
probate, or trust matters. 

The 150-member executive council 
of the section, and many other section 
members who serve on the numerous 
committees and programs of this sec- 
tion, all have made significant 
contributions to the progress of this 
section during the past year. I want to 
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thank each and every member of the 
executive council, and the section mem- 
bers, all of whom have remained 
devoted to serving The Florida Bar and 
the public, and who are responsible for 
the continuity and success of the sec- 
tion’s programs, projects, and services. 


JERRY E. ARON 
Chair 


Tax Section 


The 1991-1992 year marks the 40th 
anniversary of establishment of the 
Tax Section. The section’s progress has 
been remarkable, from a few active 
members to in excess of 1,900 members 
and scores of active participants. 

It is appropriate in this 40th anni- 
versary year that the section continues 
to evolve. As this article goes to press, 
the executive council of the section is 
preparing to vote on bylaw amend- 
ments which are designed to further 
open participation in section activities 
to all members of the section and to 
streamline the committee structure of 
the section. 

Under the amendments, meetings of 
the executive council will become meet- 
ings of the section to which all members 
will be invited and entitled to vote on 
all matters that come before the meet- 
ing. The amendments also reduce the 
number of section divisions from five 
to four and consolidate a number of 
committees under several of the divi- 
sions. The goal of this change is to 
enhance committee participation. Un- 
der the prior structure, many of our 
substantive committees ended up be- 
ing one- or two-person committees. 
Because the jurisdiction of these sub- 
stantive committees was so narrowly 
drawn, it resulted in a committee chair 
either being overworked if the chair’s 
area was active or totally underutilized 
if the area was dormant. It is believed 
that by having fewer larger commit- 
tees it will allow for greater and more 
evenly divided participation among 
more section members. Hans Tanzler, 
chair of the Long Range Planning Com- 
mittee, and our treasurer, Linda 
Hanna, have done an outstanding job 
in guiding the executive council through 
the difficult policy issues raised by the 
proposed bylaw amendments. They re- 
ceived significant input in this process 
from Chair-Elect Jason Warner, Past 
Chairs Sam Ullman, Don Tescher, and 
Bob Hudson, and our assistant director 


of long range planning, Bob Panoff. 

The section had a very active year 
in the state tax area. One of the major 
goals of the section this year was to 
hold a national level state tax confer- 
ence. This goal was accomplished with 
the conference entitled “1992, The Wa- 
tershed Year for Florida State Taxation: 
A Critical Look at State Tax Options 
and Current Developments.” The con- 
ference, which was cosponsored by The 
Florida Institute of Certified Public 
Accountants and the Florida Chapter 
of Tax Executives Institute, had in 
excess of 140 tax professionals in atten- 
dance. Through the efforts of Michael 
Minton, Lt. Governor Kenneth “Buddy” 
MacKay opened the conference with 
an in-depth discussion of the adminis- 
tration’s position on tax reform. In 
addition to the lieutenant governor, 
conference speakers included several 
national speakers, two members of the 
legislature, and several representatives 
of the Department of Revenue. 

In conjunction with the conference, 
the section held its annual workshop 
with the top officials of the Department 
of Revenue. This workshop is one of the 
section’s most important activities be- 
cause it provides a constructive, 
nonadversarial forum for an open dia- 
logue between the section and the 
department. As a result of the commit- 
ment of Tom Herndon and Vicky Weber, 
the executive director and general coun- 
sel of the Department of Revenue, 
respectively, this year’s meeting was 
particularly successful. Although a num- 
ber of people were responsible for the 
success of the conference and work- 
shop, Joel Maser, Mark Holcomb, and 
Bill Townsend deserve special recogni- 
tion for their efforts. 

The section continued its tradition 
of excellence in the CLE area under the 
enthusiastic leadership of Lauren Det- 
zel and Ed Sawyer. In addition to the 
state tax conference, our annual inter- 
national tax program and the program 
dealing with the uses of life insurance 
in estate and business planning de- 
serve special mention. 

Bob Pierce and Susan Carlson did 
an excellent job with Division II. We 
again awarded $16,000 in scholarships 
to students at the various state law 
schools. In addition, the section in a 
continuation of its commitment to im- 
proving the tax law contributed $10,000 
to help launch a tax law review at the 
University of Florida. Susan Carlson 


il 


and Gray Gibbs did an outstanding job 
on the section’s national moot court 
competition. Fifteen law school teams 
participated in this year’s competition. 
Bruce Bokor served as the chair of an 
outstanding southeastern IRS liaison 
meeting which was held in Washing- 
ton, D.C. 

Under the leadership of Bob Humph- 
ries and Peter Kirkwood, Division IV 
completed several projects. The divi- 
sion set a three-year meeting schedule, 
adopted policies for meetings, and for 
sponsorship benefits and pricing. Todd 
Hodges, Mark Holcomb, Peter Reinert, 
and Alan Daniels were responsible for 
our executive council meetings. Don 
Tescher coordinated another excellent 
winter meeting seminar in Snowmass, 
Colorado. The section membership di- 
rectory was produced by Taso Milonas 
and Charles Baer, and Mike Jorgenson 
produced timely and informative Bulle- 
tins. Mitch Horowitz and Mike Miller 
did an excellent job of editing the Tax 
Law Notes section of The Florida Bar 
Journal. 

David Bowers and Bob Waltuch di- 
rected our efforts in the substantive 
federal tax area. While the number of 
significant contributors in this area is 
too long to list, Robert Wolf and Sid 
Traum deserve special recognition for 
their effort in drafting and submitting 
a comment on the proposed S corpora- 
tion regulations. Division V presented 
at least two substantive workshops at 
each of our executive council meetings. 
These workshops are a continuation of 
the section’s efforts to put more sub- 
stance into our meetings. 

The section also made significant 
strides on its goal of improving its 
relationship with the Board of Gover- 
nors. Several years ago the section was 
instrumental in the formation of the 
ad hoc Council of Sections which this 
year completed its evolution into a 
formal, recognized body. Ed Koren, the 
section’s immediate past chair, played 
a pivotal role in this process. We be- 
lieve that the Council of Sections will 
serve an important role in improving 
the relationship of the Bar and the 
section. 

Joel Bronstein, our secretary, did the 
best job I have seen in producing timely, 
comprehensive minutes and Linda 
Hanna, our treasurer, did a great job 
of guiding us through the byzantine 
Florida Bar budgetary and reporting 
processes. In addition, the contribution 


of our Board of Governors liaison, Pat 
Casey, is appreciated. 

With the tragic, untimely death last 
year of the section’s chair-elect, Gerry 
Hart, I became chair of the section 
without having served as chair-elect. 
Not having the opportunity to plan the 
year’s activities and picking up Gerry’s 
plans in midstream presented a chal- 
lenge. I would like to thank each of the 
officers of the section for their support 
and assistance in making what could 
have been a difficult situation a de- 
lightful experience. In this regard, I 
want to extend a special thanks to Ed 
Koren, Jason Warner, and Carol 
Vaught, our immediate past chair, chair- 
elect and section coordinator, respec- 
tively, for their tireless efforts and 
support. 


K. LAWRENCE GRAGG 
Chair 


Trial Lawyers 


The Trial Lawyers Section consists 
of approximately 6,000 Florida Bar 
members who specialize in civil litiga- 
tion. The executive council is 
representative of this membership as 
it is balanced between commercial liti- 
gators and plaintiff and defense 
personal injury lawyers. Additionally, 
membership on the council is geographi- 
cally representative. Through the use 
of its quarterly newsletter, The Advo- 
cate, the council reports to its members 
on substantive actions taken and pro- 
jects planned for the future. Addition- 
ally, each year The Advocate contains 
an annual survey of the case decisions 
of the prior year of particular interest 
to trial lawyers. Our thanks go again 
this year to Tim Sullivan for spear- 
heading this effort. 

For the first time, in October 1991 
the council met in a two-day retreat to 
evaluate ongoing programs, prioritize 
our objectives, and plan future direc- 
tion. Attendance and participation was 
excellent and credit goes to Bill Hoppe 
and Ronnie Walker for planning and 
facilitating the retreat. Although a va- 
riety of items were discussed, several 
led to the creation of committees for 
future activities. One area of ongoing 
interest is the civil trial certification 
program in Florida. The council is 
committed to interfacing with the Cer- 
tification Committee to provide a 
mechanism for input from the section. 

Recognizing the impact of alternate 
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dispute resolution programs in federal 
and state courts in Florida, the council 
created a committee to review the vari- 
ous programs and recommend the 
methods by which the section can be 
heard on the issues of concern raised 
in the various forums. 

In addition, the council renewed its 
support for quality CLE programs and 
a commitment to professionalism in 
the practice of law. Jim Clark and 
Martin Garcia co-chaired the CLE Com- 
mittee. This year’s program was 
highlighted by a professionalism semi- 
nar with a distinguished panel of 
seasoned trial lawyers, trial judges, 
and a federal magistrate. Attendance 
at the seminar was encouraging and 


Last year’s Advanced 
Trial Advocacy 
Program, involving 
trial lawyers and 
students at UF, was 
an outstanding 
success for the Trial 
Lawyers Section 


response from the attendees supported 
a conclusion that the committee’s goals 
had been met. 

Last year we reported to you before 
the inaugural Advanced Trial Advo- 
cacy Program at the University of 
Florida. This year we can report on the 
outstanding success of that workshop. 
Experienced trial lawyers participated 
as students in the program and praised 
the format of the program and the 
benefits they received personally. The 
second annual Advanced Trial Advo- 
cacy Program was held, again in 
Gainesville, beginning May 10. This 
year’s program chairs were Larry Smith 
and Professor Gerald Bennett. 

Another ongoing program receiving 
unanimous support is the mock trial 
competition, spearheaded this year by 
Bill Wilson. Stetson University’s two 
trial teams again came in first and 
second in the competition, although 
the judges report that the outstanding 
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qualities shown by the students in the 
other programs are making their jobs 
quite difficult in selecting a first-place 
team. 

Legislative issues were addressed 
by the council with the able assistance 
of our lobbyist, Buddy Jacobs. The 
economics in Tallahassee dictated that 
the funding of the judiciary receive 
priority. Buddy is, universally, one of 
the most well-respected lobbyists in 
Tallahassee, and it continues to be a 
compliment to the section that he 
speaks for us with the legislature and 
the governor’s office. 

It seems that in the last several 
years women trial attorneys have come 
of age. For the first time a woman will 
be sworn in as president-elect of The 


_ Florida Bar this month; the immediate 


past president of the Academy of Flor- 
ida Trial Lawyers is a woman; your 
outgoing chair of the Trial Lawyers 
Section is a woman; and the honoree 
at our joint Chester Bedell Memorial 
Foundation and Trial Lawyers Section 
Annual Luncheon on June 26 is 
Roxanne Barton Conlin. She is the 
president-elect of the Association of 
Trial Lawyers of America and the first 
woman to hold that position. Ms. Con- 
lin was named by McCall’s magazine 
as one of the 44 American women who 
qualifies for a Cabinet position with 
the United States Government. 

Personally I am convinced that with- 
out section coordinators and personal 
support staff the world would come to 
a standstill. I accepted the honor and 
responsibility of chairing the Trial Law- 
yers Section with the comforting knowl- 
edge that Connie Stewart, Bar staff 
coordinator, and Karen Mizner, my 
secretary, supported me in this en- 
deavor. My genuine thanks to them 
and to the many people who have made 
this year possible. Not the least of 
which is your incoming chair, Howard 
Coker, known as the counterpoint to 
my point. 

Recognitions would not be complete 
without mentioning those people who, 
although not members of the council, 
contribute their time and efforts to the 
Trial Lawyers Section. Professor Mike 
Flynn of Nova University continued 
as editor of The Advocate, and Sam 
Mandelbaum continued as editor for 
articles published in The Florida Bar 
Journal. Thanks to them both. 

JEAN A. BICE 
Chair 


Workers’ 
Compensation 


The Workers’ Compensation Section 
and The Florida Bar stood together in 
a year of legislative crisis for workers’ 
compensation. Legislation was proposed 
which totally deleted a judicial nomi- 
nating committee for reappointment/ 
retention of judges of compensation 
claims and allowed the governor sole 
discretion on whether to reappoint. 
This was contrary to all principles 
concerning merit retention, and the 
Workers’ Compensation Section banded 
together to fight this proposal. The 
section donated $3,500 to the Florida 
Bar lobbying efforts and, with the help 
of the Bar, soundly defeated the pro- 
posed changes. Judges of compensation 
claims will continue to be reviewed by 
a statewide judicial nominating com- 
mittee whose recommendation on 
reappointment/retention shall be bind- 
ing on the governor. The section wishes 
to thank outside counsel Richard McFar- 
lain and Fred McDowell of The Florida 
Bar staff for their efforts. 

The membership of the section con- 
tinued to grow during the 1991-92 year 
and is presently over the 1,200 mark. 
Ivan Matusek, as membership chair, 
not only obtained new members, but 
also reactivated members who were 
lost through a computer error. 

James H. Smith of Tampa took over 
the section newsletter and has contin- 
ued to provide an update of workers’ 
compensation happenings to section 
members, judges of compensation 
claims, members of the First District 
Court of Appeal, and members of the 
insurance industry. 

Karen Robinson took over as our 
section coordinator and has been abso- 
lutely magnificent. She is a hard worker 
who stepped into a very busy schedule 
with our section activities and never 
missed a beat. 

The section, with Fred Deutschman 
as CLE chair, has sponsored three 
continuing legal education courses dur- 
ing the year and our trial advocacy 
program under Ray Malca, Steve 
Kronenberg, and Tom Koval met with 
tremendous success. Lawyers who are 
coming into the workers’ compensation 
arena have been obtaining actual liti- 
gation practice skills through this 
program. 

Twenty lawyers were granted board 
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certification in 1991 which brings the 
total number of board-certified work- 
ers’ compensation lawyers to 141. In 
preparation for the 1992 test, the sec- 
tion operated a two-day certification 
review course in April. 

This past year, the section instituted 
a program of awards to authors con- 
tributing articles on workers’ compen- 
sation to The Florida Bar Journal. 
Also, the section has continued with its 
scholarship awards for a legal writing 
contest offered to law schools around 

the state. Richard Sadow created the 
" program and has maintained a high 
degree of participation from law stu- 
dents. 

A special newsletter went out to all 
section members advising the member- 
ship of legislative activity by the section 
and the Bar in 1992. 

The eighth annual winter ski semi- 
nar was a rousing success. This year 
it was held at Snowmass, Colorado. 
The skiing and seminars should attract 
many more members to Lake Tahoe, 
Nevada, in 1993. 

I have thoroughly enjoyed my year 
as chair of the section, and due to the 
hard work of the executive council and 
section membership, I look forward not 
only to continued growth of the section 
and increased participation in the con- 
tinuing legal education programs, but 
also a continuing battle to maintain 
an independent judiciary in the work- 
ers’ compensation system. I wish to 
thank the executive council for its 
unwavering participation and coordi- 
nation of section activities and, 
especially, Karen Robinson for her un- 
flagging energy and patience. 


STEPHEN L. ROSEN 
Chair 


Young Lawyers 
Division 

As president of the Young Lawyers 
Division (YLD) of The Florida Bar, I 
am privileged to report on the success- 
ful activities and achievements of the 
nearly 17,000 YLD members during 
Bar year 1991-1992. In order to put 
this year in perspective, I will begin 
by reporting that in August 1991 the 
division’s achievements during 1990- 
1991, under Warren Lindsey’s leader- 
ship, were recognized by the ABA. It 
was my honor to accept the ABA’s first 
place award in the comprehensive cate- 


gory for accomplishments in service 
both to members of the Bar and to the 
public. During 1991-1992, the YLD 
continued as the most active and pro- 
ductive of The Florida Bar’s divisions 
and sections through its seminars and 
public service projects. I mention the 
following as a recap of the division’s 
achievements and a tribute to those 
who worked to accomplish them. 

Last summer, the YLD Board of 
Governors participated in The Florida 
Bar Board of Governors retreat, in the 
All Bar Conference, and in the meet- 
ings of the re-energized Council of 
Sections. Various members of the YLD 
Board of Governors represented the 
division on other Bar committees: Greg 
Snell and Tim Haines served on the 
All Bar Conference Committee; Rob 
Clarke served on the newly formed 
Committee to Secure Adequate Fund- 
ing for the Judiciary; and Buddy Dyer 
and Kevin Carey represented the YLD 
on the Annual Meeting Committee. 

John Yanchunis, as continuing legal 
education chair, planned seven highly 
successful and well-attended seminars 
attracting over 3,000 lawyers. The YLD 
also planned and presented three-hour 
workshops on professionalism at Stet- 
son, University of Miami, Nova, and 
St. Thomas law schools. 

Thedivision’s award-winning “Bridge- 
the-Gap” (BTG) seminar was once again 
very successful during this Bar year. 
Scott Feder and Rob Meacham shared 
responsibility for planning the seminar 
and preparing the accompanying 1,000- 
plus-page Attorneys Handbook.. Tom 
Bopp deserves special recognition for 
conducting the Tampa BTG seminar, 
in which attendees were allowed to 
choose the lectures they would attend 
during the afternoon sessions of the 
three-day seminar. 

The division’s judicial clerkship pro- 
gram, chaired by Mike Kranz, placed 
law clerks with 10 circuit judges through- 
out the state. Kranz also chaired the 
committee which successfully solicited 
significant financial support for the 
program from The Florida Bar Founda- 
tion. Chris Lombardo chaired the YLD 
Scholarship Committee, which selected 
the 10 recipients of the division’s $1,000 
scholarships. 

Under the energetic leadership of 
Mike Kranz, the Christmas in January 
Project expanded significantly. On Janu- 
ary 25, over 2,000 needy children in 
10 cities statewide were given over 


$50,000 worth of toys, clothes, and 
other gifts. Mike Perkins coordinated 
the first Christmas in January Project 
in Pensacola, where over 200 needy 
children were given Christmas gifts 
donated by area department stores. 
This labor-intensive project was ac- 
complished through countless hours of 
volunteer time by YLD members, with 
out-of-pocket costs less than the $500 
budgeted. 

Other YLD members have demon- 
strated leadership and commitment in 
advancing the division’s goals: Wiley 
Hicks led the SCOPE Program (Seek 
Counsel Of Professional Experience); 
Darry] Richards chaired the committee 
to redraft the Division’s Code of Profes- 
sional Development; and Bob Burijon 
led the Law School for Laymen Project. 

The Law School Liaison Project, 
chaired by Tim Haines, placed law 
school representatives from each of 
Florida’s law schools at YLD Board 
meetings. The Board of Governors 
adopted a reimbursement policy to fa- 
cilitate attendance by all law student 
representatives. Additionally, Haines 
coordinated the annual Career Day at 
Florida State University College of 
Law. 

Through the efforts of Monica Cronin 
and Amy Smith, the YLD hosted a 
successful local affiliate project which 
was held in Marco Island in conjunc- 
tion with the ABA/YLD spring meeting. 
Over 400 young lawyers from across 
the country attended the ABA/YLD 
leadership training program. Seth 
Mills, a Florida ABA/YLD district 
representative, and Jeff Paskert were 
instrumental in hosting the ABA/YLD 
attendees. Marie Mattox spearheaded 
the establishment of the Big Bend 
Young Lawyers Association, now 150 
members strong. Tom Bopp organized 
and orchestrated the distribution of 
the YLD newsletter to all young law- 
yers statewide to publicize the various 
activities and projects of the division. 
John Murphy coordinated the YLD 
social activities. 

The joint efforts of the YLD and the 
Family Law Section were rewarded 
when the Florida Supreme Court ap- 
proved the simplified family law forms 
drafted during Bar year 1990-1991. 
This year the YLD drafted simplified 
real estate and adoption forms for 
submission to the Florida Supreme 
Court. Tim Haines deserves special 
recognition for his efforts in preparing 
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the landlord-tenant forms. The divi- 
sion continued to improve relations 
with the medical profession by hosting 
a dinner with the executive council of 
the Young Physicians Section of the 
Florida Medical Association. Kimarie 
Stratos heads the liaison committee, 
which will organize the distribution of 
information about advanced directives 
and living wills once the proposed 
corrective legislation is signed into law. 

Jennifer Bailey continued her efforts 
on the Parental Leave Project. After 
compiling the results of the statewide 
survey, Jennifer made presentations 
to various bar organizations around 
the state. The next step in this on- 
going project is the development of a 
model parental leave policy. 

Two of the division’s projects were 


affected by the recession. In spite of the 
heroic efforts of Valerie Jahn Grandin, 
the job fair was cancelled because of a 
lack of employer registration. The bleak 
job outlook for lawyers was also re- 
flected in the substantial increase in 
sales of the Starting On Your Own 
videotape. That committee was chaired 
by Terry O’Connor. 

This year’s budget committee was 
chaired by Ted Eastmoore, whose sharp 
pencil allowed the division to make a 
substantial financial contribution to 
The Florida Bar’s general fund. The 
division also made a substantial contri- 
bution to the Florida Supreme Court 
Lawyers’ Lounge Renovation Fund. 
Overall, the division is financially 
sound as I turn over responsibility for 
the division to my good friend and 
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successor, Wayne Helsby, and his presi- 
dent-elect, Ted Eastmoore. 

I feel privileged to have had the 
opportunity to serve as president of the 
YLD. It has been a challenging but 
most rewarding experience. I want to 
thank all of the members of the Young 
Lawyers Division Board of Governors, 
my board secretary, Carol Brewer, Peg 
Griffin, and Yasmine Pennington, our 
coordinators, and all of the lawyers 
who gave generously of their time and 
talents to make this a successful year 
for the division. 


RosBert C. PALMER III 
President 
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COMMITTEES OF THE FLORIDA BAR 


Agricultural Law 


The committee held four meetings, 
not the normal three, this year. Dis- 
cussed at each meeting were proposed 
and effectuated changes to federal and 
state statutes and rules, activity by the 
agricultural law related faculty at the 
University of Florida, and problems/ 
matters committee members were in- 
volved with. Additionally, the commit- 
tee had various guests address the 
committee on a number of subjects. 

The committee’s fall meeting was 
held at the Gainesville headquarters 
of the Florida Farm Bureau. There the 
committee viewed the film “Wrath of 
Grapes” on farm workers’ health as 
influenced by agricultural practices. 
The committee was addressed by John 
Cooper, president of the James Madi- 
son Institute, who talked about the 
effects of over- and underregulation 
and the possibilities for minimizing 
under- or overregulation relying on 
and employing the marketplace to de- 
liver goods and services. 

The committee’s winter meeting fea- 
tured an address by Art Darling of 
Dairy Farmers, Inc., on the status of 
the dairy industry in meeting pollution 
abatement needs. He largely talked 
about the Kissimmee River/Lake 
Okeechobee and Suwannee River areas, 
and in doing so he masterfully com- 
bined verbal comments with slide and 
overhead projections. 

The spring meeting was held at the 
Archbold Biological Station/MacArthur 
Agri-Ecology Research Center in Lake 
Placid. The committee was briefed on 
the activities at the station center 
regarding wildlife and their habitat 
needs, and agriculture’s ability to sus- 
tain those needs. The committee was 
also privileged to have Representative 
Bert Harris discuss the 1992 regular 
session of the Florida Legislature. 

The summer meeting is not firmed 
up, but we hope to have Commissioner 
of Agriculture Robert Crawford meet 
with us. 

In conclusion, the committee has 
continued its function as a forum for 
attorneys whose practice deals with 


agriculture, to exchange knowledge and 
discuss matters of interest, both legal 
and practical. We encourage nonmem- 
bers to attend our meetings. 


VANCE W. KIDDER 
Chair 


Annual Meeting 


The Annual Meeting Committee has 
carried out its responsibilities of plan- 
ning and implementing the activities 
for the 1992 Florida Bar Convention. 
The planning committee met five times 
during the period of July 1991 to Feb- 
ruary 1992 to make decisions regarding 
this annual meeting. 

The greatest concern of the commit- 
tee this year and in recent years past 
has been the declining attendance at 
the convention. The total number of 
attorney registrants in 1989 was 805 
and in the last two years that registra- 
tion number has dropped to 550 in 
1990, when it was held in Miami, and 
688 in 1991. 

This drop in attendance has occurred 
even though continuing legal educa- 
tion has become mandatory; the 
convention has been held at a central 
location; and in 1990 it was moved to 
South Florida where 9,539 lawyers 
reside. The committee and its prede- 
cessors have not been able to determine 
what is the cause for the decline in 
attendance. 

The plans are well laid for a success- 
ful 1992 summer convention. However, 
it is the number of participants who, 
through their attendance, will make it 
a success. For the success of future Bar 
conventions, your input is required. 
Please take a moment and communi- 
cate with your representative of the 
Board of Governors concerning “what 
you want your Florida Bar convention 
to be.” 


OrmMaAN L. KIMBROUGH, JR. 
Chair 


Aviation Law 


The highlight of the committee’s ac- 
tivities this year was sponsoring the 
annual aviation law seminar. The semi- 


nar, held in November, was cosponsored 
by the Trial Lawyers Section, and was 
well attended and well received. This 
year’s speakers were superb. John M. 
Murray spoke on compensable injuries 
in international air transportation af- 
ter recently arguing Eastern Airlines, 
Inc. v. Floyd, a case on this issue, 
before the U.S. Supreme Court. 
Desmond T. Barry, Jr., who repre- 
sented Korean Airlines in the Korean 
Airlines disaster, spoke on depositions 
and discovery in foreign jurisdictions. 
Aaron Podhurst, who frequently repre- 
sents plaintiffs in aircraft products 
liability cases, and who represented 
many plaintiffs in the Pan Am Locker- 
bie disaster, spoke on aircraft products 
liability. Other speakers included Philip 
Sanders, an English solicitor, and Ross 
C. Marland, an English barrister, who 
spoke on international interpretations 
of the Warsaw Convention and Hague 
Protocol of 1955, and London’s aviation 
insurance market, respectively. These 
speakers provided the attendees with 
the most recent state of the law on 
their topics along with their affluent 
practical experience. 

At the committee meetings held dur- 
ing the year, Co-Chairs Ed Booth and 
Barbara Curtis assisted in arranging 
for speakers on various aviation- 
related legal topics, as well as nonlegal 
topics. The nonlegal topics included 
aerodynamic considerations in wing 
design comparing the wings of the 
F-15, DC-10, and other aircraft. This 
was presented by an aeronautical engi- 
neer. Also, Thomas L. Overton, an 
electrical engineer and manager in the 
Mission Planning Office of the Ken- 
nedy Space Center, provided an 
exemplary overview of our country’s 
space program. 

The committee expresses special 
thanks to Connie Stewart, our staff 
coordinator, for her assistance and sup- 
port. 


Grecory P. SREENAN 
Chair 
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Board of Legal 
Specialization 
and Education 


Because the Board of Legal Speciali- 
zation and Education adopted a 15- 
point program-of-work at the commence- 
ment of the year, the board divided 
itself into three panels, with each of 
the panels assuming lead responsibil- 
ity for five of the work items. Work 
done by each panel was then brought 
to the full board at each board meeting 
for finalization. 


Regarding the board’s responsibility 
for the continuing legal education re- 
quirement, an early task of the board 
was to prepare and submit to the 
Supreme Court the report mandated 
by the court three years ago when it 
entered the order creating CLER. Be- 
cause of time and financial constraints, 
the board was able to prepare only a 
quantitative report by the deadline of 
December 31, 1991, summarizing the 
quantitative aspects of the program. 
The board reported to President Hill 
and President-Elect Dimond that a 
qualitative report would be 
undoubtedly desirable, and the board 
recommended to the Supreme Court 
that the Board of Governors provide 
funds during fiscal year 1992-1993 that 
would fund a qualitative study of CLER 
in Florida (that is, to answer the ques- 
tion: Is the legal product now being 
delivered to legal consumers in Florida 
a better quality product because of 
CLER?). 

At the annual meeting last June, for 
the first time, a joint meeting of certifi- 
cation area committees was held. 
Members of the board attended and 
participated in that joint meeting, and 
it was such a productive afternoon that 
the process is to be repeated at our 
annual meeting in June 1992. Among 
the suggestions developed were an in- 
crease in the size of the area committees 
from seven to nine members (to spread 
the workload), and to change the 
board’s policies to permit double credit 
for attorneys who are board-certified 
in more than one area. Both sugges- 
tions were found to have real merit, 
and have now been approved by the 
board. 

Perhaps the most important of the 
tasks undertaken by the board this 
year has been the commencement of 
the review evaluation of the several 
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testing procedures by the area commit- 
tees. During the years past, each 
committee has successfully developed 
its own procedures for writing, grad- 
ing, and administering the examina- 
tions. To ensure the examination 
procedures followed by each committee 
are as standardized as possible and 
that the results are valid, the board 
this year has contracted with a testing 
professional (who is a faculty member 
at the University of Florida). She has 
already initiated the process of mar- 
shalling the data regarding the 
examination processes by each commit- 
tee; once she has completed that task, 
next year’s board will have the oppor- 
tunity to contract with her (or with 
someone else who has her skills) to 
recommend and implement steps, as 
needed, to achieve the goal of reason- 
able standardization of testing 
procedures among the committees. On 
a related note, the board decided to 
sponsor another workshop, and Profes- 
sor Joe Grohman, an attorney and 
professor at Nova University Law 
School, has generously agreed to pre- 
sent the workshop at the general 
meeting of sections and committees in 
September. 

Another task undertaken by the 
board this past year was to increase 
the visibility of the certification pro- 
gram in specific venues. With the 
cooperation of Attorney General Bob 
Butterworth, and the Government Law- 
yer Section, a partial waiver of the 
certification application fee was ap- 
proved by the board. This action was 
successful in encouraging a substantial 
number of lawyers who work for gov- 
ernmental agencies to apply for board 
certification and to sit for the different 
area examinations. The attorney gen- 
eral is to be commended for his 
leadership on this task. As a result, the 
number of board-certified lawyers work- 
ing for governmental agencies has risen 
dramatically. 

Another item in our program-of- 
work was to create new certification 
areas wherever significant interest on 
the part of Bar members has appeared. 
Bankruptcy and appellate practice are 
two new areas considered by the board 
this year. As this is being written, 
progress regarding bankruptcy certifi- 
cation is stalled while some members 
of the creditor bankruptcy bar oppose 
a certification program in Florida; con- 
tinued support for the approval of this 


new area comes from members of the 
debtor bankruptcy bar. Regarding ap- 
pellate practice, in response to a 
number of expressions of support for 
this new area, the board has published 
a request for comments in The Florida 
Bar News. 

Still another task undertaken by the 
board this year has been an attempt 
to resolve the problems created by 
noncertified lawyers using advertise- 
ments which announce that they are 
“specialists” or, in a few cases, by 
incorrectly advertising themselves as 
“certified.” The board is engaged in 
dialogue with the Bar’s Advertising 
Committee and the disciplinary de- 
partment regarding remedies for 
improper announcements and advertis- 
ing. 

Regarding an exemption from the 
mandatory Bridge-The-Gap course, 
with the assistance of the Young Law- 
yers Division, the board this year 
approved an additional exemption for 
experienced attorneys from other states 
for whom the Bridge-The-Gap course 
would amount to an apparent redun- 
dancy. 

Finally, the board this year has initi- 
ated a project that is designed to lead 
to a promotional campaign to the pub- 
lic, explaining just what the certifica- 
tion program is and what a certified 
lawyer has done to achieve certifica- 
tion. The promotional campaign is to 
be paid for entirely from the money 
received by the board from the opera- 
tion of the certification/designation 
programs; no dues revenues will be 
used at all. The promotion will simply 
announce, in a dignified manner, the 
details about certification, so the pub- 
lic may be better informed about 
whether to choose a certified lawyer to 
handle a particular legal matter. 

As board chair, I would be remiss if 
I failed to publicly thank the panel 
chairs, Jack Brumbaugh, Chub Dam- 
sel, and Mike Hastings. In addition, of 
course, all board members expended 
considerable time and ability, as did 
the area committee members, for which 
the Bar can be proud and appreciative. 


JERRY GERDE 
Chair 


Civil Procedure Rules 


The 1991-1992 year has been a very 
busy one for the Civil Procedure Rules 
Committee. The year has encompassed 


the end of the four-year cycle for the 
amendment to court rules. As a result, 
the committee met not just in June of 
1991, but also in August and again in 
September of 1991. The purpose of the 
August and September meetings was 
to finalize all of those proposed amend- 
ments which could reasonably be 
completed in time for the four-year 
cycle report. 

The requisite report to the Board of 
Governors by the committee concerning 
its four-year cycle proposed amend- 
ments was submitted as required. The 
Board of Governors heard a presenta- 
tion by the chair of the committee 
concerning the proposed amendments, 
as well as commentary from its own 
subcommittee on the civil procedure 
rules on November 8, 1991. The Board 
of Governors voted to oppose the com- 
mittee’s proposals with respect to Rule 
1.200(c) and Rules 1.700—1.830. It voted 
to recommend an amendment to the 
committee’s proposals with respect to 
Rules 1.070(j); 1.080(b); 1.611(a) and 
Form 1.902(c). 

The committee then met in January 
of 1992, and March of 1992. The Janu- 
ary meeting was the midyear meeting. 
The March meeting was intended pri- 
marily to deal with the recommenda- 
tions by the Board of Governors and 
to provide the committee’s response. 
With respect to Rule 1.611(a), the com- 
mittee decided to oppose the position 
of the Board of Governors but to amend 
its proposal to deal with the concern 
of the Board in a different way. Other- 
wise, the committee was opposed to the 
recommendations made by the Board 
of Governors. 

The committee has submitted its 
four-year cycle report to The Florida 
Bar for filing with the Florida Supreme 
Court prior to April 1. 

Judge Richard Yale Feder submitted 
a petition to amend Rules 1.490(c) and 
1.490(h) to the Florida Supreme Court. 
The committee has filed a memoran- 
dum in opposition to the petition of 
Judge Feder. 

With respect to specific rules, the 
committee voted to amend or delete 
several rules during this year. It voted 
to delete Rule 1.070(d) because the 
reason for the rule ceased when process 
was permitted to run beyond county 
boundaries. 

An amendment is proposed to Rule 
1.080(b) providing for service of papers 
by facsimile machine, requiring con- 


current service by some other method, 
and establishing that service by any 
method after 5 p.m. is deemed to have 
taken place on the next business day. 

An amendment to Rule 1.310(b)(4)(D) 
was passed to clarify that when a party 
requests a copy of a videotape of a 
deposition, the cost of making the copy 
of the videotape is to be borne by the 
party who requested the copy of the 
videotape. 

The committee voted to repeal Rule 
1.400 because it appears to be inconsis- 
tent with Rule 1.310(f)(3) requiring 
depositions not be filed as a routine 
matter. 

The committee voted to amend Rule 
1.540(b). The effect of the amendment 
is to eliminate the one-year limitation 
on the power of the court to set aside 
a judgment or decree on the basis of 
intrinsic fraud. 

The committee voted to repeal Rule 
1.612 because the statute giving rise 
to that rule has been found to be 
unconstitutional. 

The committee voted to transfer 
Rules 1.700 through 1.830 to the Rules 
of Judicial Administration. These rules 
relate to mediation and arbitration and 
the committee believes that they would 
be useful in almost every court context 
and, therefore, should be in the Rules 
of Judicial Administration where they 
would automatically apply to all court 
contexts. 

Summaries of the proposed amend- 
ments for the whole four-year cycle 
appeared in the May 1 edition of The 
Florida Bar News. The Supreme Court 
will set a June 10 hearing date on the 
four-year cycle proposal. The chair of 
the committee and perhaps certain 
other members of the committee will 
appear before the court on behalf of the 
committee and The Florida Bar. 

As is always the case during the year 
encompassing the four-year cycle re- 
ports, it has been a challenging year 
for the committee. 


CuirrorD L. SOMERS 
Chair 


Clients’ Security Fund 


The Florida Bar’s Clients’ Security 
Fund unfortunately had a record- 
setting year in 1990-91 when it paid 
out almost $1.3 million in claims aris- 
ing from attorney defalcation of clients’ 
money. Although there has been an 


upward trend in annual payouts by the 
Fund, the 1990-91 fiscal year payout 
was so large it was necessary to impose 
restrictions on compensation to victims 
for the 1991-92 fiscal year. 

In July, the Board of Governors ad- 
vised the Clients’ Security Fund 
Committee that there would be not 
more than $650,000 allocated for dis- 
tribution during the 1991-92 fiscal year. 
The Clients’ Security Fund Committee 
was asked to recommend to the Board 
of Governors an equitable way to dis- 
tribute what was felt would be an 
inadequate allocation for payment of 
all approved claims at the current 
authorized levels of reimbursement. 
The Board of Governors adopted a plan 
in which the first $10,000 ofeach claim 
would be paid upon approval and any 
balance remaining for a claim would 
be placed into a pool to be distributed 
on a pro rata basis, from any funds 
available from the $650,000 budget 
allocation at the end of the fiscal year. 
It was anticipated that approximately 
80 percent of the claims could be paid 
in full through the $10,000 initial pay- 
ment. 

From July 1, 1991, through March 
31, 1992, the Board of Governors ap- 
proved payment of 62 claims for a total 
amount of $519,144.16. Denied claims 
totalled 106—48 denied without preju- 
dice and four withdrawn. An additional 
estimated $116,000 in recommended 
payments is expected to go before the 
Board of Governors for approval at 
their May meeting. As of March 31, 
$204,473.10 had been paid to 52 vic- 
tims of lawyer defalcation. The balance 
of the board-approved amount is either 
on-line for payment or will be consid- 
ered for additional payment at the end 
of the year. 

Following investigation by a commit- 
tee member, the Clients’ Security Fund 
Committee reviews approximately 75 
claims at each of its meetings in Octo- 
ber, February, and June. Each claim 
is then reviewed by a member of the 
Board of Governors and then ultimately 
approved or denied by the entire board. 

Of the maximum allowable $15 allo- 
cation from each member’s annual Bar 
dues, in 1991-92 the Clients’ Security 
Fund currently received $7.20. Al- 
though a significant reserve fund was 
built up over the years, the increase 
in claims and the increase in payments 
has resulted in a reduction of the 
reserve fund. The current allocation is 
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probably inadequate to maintain reim- 
bursement at present levels. 

Because of the unexpected large pay- 
outs in recent years, the status of the 
Clients’ Security Fund was one of the 
three areas of concentration at the 
Board of Governors retreat in July and 
at the All Bar Conference in January. 
Florida’s Clients’ Security Fund 
problems are not unique. There have 
been a number of articles and reports 
concerning clients’ security funds na- 
tionwide indicating that many state 
clients’ security funds are experiencing 
the same financial problems as is Flor- 
ida’s Clients’ Security Fund. The 1992 
National Forum on Client Protection 
sponsored by the ABA will be held 


In 1990-91, The 
Florida Bar’s 
Clients’ Security 
Fund paid out 
almost $1.3 million 
in claims arising 
from attorney 
defalcation of 
clients’ money 


June 5-6 in Palm Beach, Florida, and 
it is anticipated that current funding 
problems for the 46 state clients’ secu- 
rity funds will be a major topic for 
consideration. 


WILLIAM D. RICKER, JR. 
Chair 


Consumer 
Protection Law 


The Consumer Protection Law Com- 
mittee has increased its membership 
in recent times, the primary benefit of 
this being that different legal back- 
grounds add new areas of perspective 
for the members. The purpose of the 
committee is to study Florida’s con- 
sumer protection laws and to seek to 
strengthen them whenever necessary. 
The committee also serves to help edu- 
cate both the public and the Bar in this 
area. 
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The committee has continued its ef- 
fort in the Florida Call-A-Law Program. 
Call-A-Law is a collection of recorded 
messages on a variety of basic legal 
topics such as divorce, wills, landlord 
and tenant laws, and consumer credit 
that the public can access with a push- 
button telephone by calling (904) 561- 
1200. The tapes are designed to pro- 
vide the citizens of Florida with basic 
legal information, to inform the public 
of their legal rights and responsibili- 
ties, and to educate the public as to 
when and if an attorney should be 
consulted. The recorded messages are 
one to three minutes in length capsu- 
lizing 51 different areas of the law. The 
tape scripts were prepared by various 
committees and sections of The Florida 
Bar and by members of the Consumer 
Protection Law Committee. Call-A- 
Law was first implemented on July 1, 
1990, in Leon County only in order to 
gauge the public’s reaction and to work 
out any bugs in the system. Call-A- 
Law was well received by the Tallahas- 
see media and, on September 5, 1990, 
Call-A-Law was publicized statewide. 
The statewide media response was also 
very good. The tapes are currently 
being updated, and the committee is 
also considering including new topics 
such as living wills, lemon law, con- 
tracts, and discrimination in employ- 
ment opportunities. 

In addition to preparing articles for 
the Bar News and Journal, the com- 
mittee also held a CLE seminar entitled 
“Consumer Protection Law: Practice 
Tips & Tactics,” in March which proved 
popular. An effort was made to cover a 
broad base of consumer issues which 
the general practitioner might see. The 
topics included the new car lemon law, 
auto fraud litigation, and attorneys’ 
fees. 

At its June meeting in conjunction 
with the Bar’s annual meeting, the 
committee will establish its goals for 
the 1992-93 Bar year, and will review 
legislative changes in consumer laws. 


E. McRae Martuis 
Chair 


Continuing 
Legal Education 

The CLE Committee has had a busy 
and productive year in spite of harsh 


market conditions and competition from 
nonBar/section providers. In part, as a 


response to market conditions, for the 
first time in the history of the commit- 
tee, President Ben Hill and President- 
Elect Al Dimond implemented a long- 
term plan for the CLE Committee. 
Part of this plan allowed for the ap- 
pointment of a chair-elect. The chair- 
elect this year was John-Edward Alley. 
John-Edward acted as the liaison to 
the Bar’s Long Range Planning Com- 
mittee. The luxury of being able to plan 
for a period of two years has increased 
stability and efficiency. It is hoped that 
this will be continued by future pre- 
sidents and presidents-elect. 

With the additional continuity af- 
forded by the appointment of a chair- 
elect, the CLE Committee was able to 
focus on improving the relationship 
among the various elements making 
up the CLE Committee. A major im- 
provement was accomplished by more 
precisely defining the role of the CLE 
Committee and each of its respective 
components. 

In many ways, the CLE Committee 
is analogous to the board of directors 
of a corporation providing educational 
products and services. The board is 
made up of active inside directors and 
outside directors. The active directors 
are the section representatives. The 
section representatives are responsible 
for overseeing the educational function 
of their respective sections. The section 
representatives coordinate with the full- 
time staffers at the Bar. The Bar 
staffers handle the logistics of pro- 
gramming and publications. The 
logistics include: scheduling, printing, 
mailing, site selection, monitoring, etc. 

The section representatives do an 
outstanding job and should be com- 
mended for their dedication and 
volunteerism. Without the section rep- 
resentatives and the individuals within 
their sections who speak and/or write 
in programs and/or publications, the 
CLE function of the Bar would col- 
lapse. Likewise, without the dedication 
of the full-time Bar staffers, such as 
Michael Tartaglia, programs director, 
Gerry Rose, director, CLE publications, 
Lois Rice, professional development di- 
rector, and the other individuals, 
including the section liaison persons, 
there would be no CLE function of the 
Bar. 

This year we had an informal meet- 
ing of the section representatives, the 
Bar staffers, the chair of the commit- 
tee, and the chair-elect before every 


regular meeting. This “premeeting” was 
very useful in locating and curing any 
problem areas in the production and 
presentation of programs and publica- 
tions. 

Thanks is due the vice chairs and 
executive committee persons of the 
committee. Judge Kahn was his usual 
charming, amiable, and knowledgeable 
self. He did a superb job governing the 
Program Subcommittee. The scholarly 
Mike Richmond was thorough and effi- 
cient in his administration of publica- 
tions. Joel Bronstein handled special 
projects with tact and sensitivity. 

In closing, the Council of Sections 
should be praised for accepting the 
referral of, and resolving, certain 
problems which arose during the year. 

The committee looks forward to a 
successful 1992-1993 Bar year. 


Rosert E. PANOFF 
Chair 


Criminal 
Procedure Rules 


The 1991-92 Criminal Rules Proce- 
dure Committee finalized and submit- 
ted to the Supreme Court and the 
Board of Governors its four-year cycle 
report which in addition to proposing 
a number of substantive rule changes 
also provides for gender neutral lan- 
guage as to the entire body of rules and 
includes recommended titles for each 
major subdivision of the rules in accord 
with Supreme Court guidelines. 

The substantive changes recom- 
mended by the committee affect the 
following rules: Rule 3.111(e) (Provid- 
ing Counsel to Indigents) (Withdrawal 
of Defense Counsel After Judgment 
and Sentence); 3.125 (Notice to Ap- 
pear); 3.160 (Arraignment); Rule 3.190 
(Pretrial Motions); 3.191 (Speedy Trial); 
3.212 (Competence to Proceed: Hearing 
and Disposition); 3.220 (Discovery); 
3.350(g) (Peremptory Challenges); Rule 
3.692 (Petition to Seal or Expunge); 
3.390(d) (Jury Instructions); and Form 
3.989 (Petition and Order to Expunge 
or Seal and Affidavit—Forms). 

The proposed amendment to Rule 
3.111(e) details with specificity defense 
counsel’s duty with regard to perfect- 
ing an appeal prior to withdrawing 
from representation. 

The proposed amendments to Rules 
3.125 and 3.220 address the present 
limitations regarding the nature and 


quantity of discovery available to a 
defendant charged by way of a notice 
to appear. The proposed amendments 
afford the same discovery rights to all 
individuals regardless of the nature of 
the charging document. 

An amendment to Rule 3.160 was 
offered by the committee to correct 
what it felt was an oversight in the 
last amendment to that rule by rein- 
serting the judge as one of the 
designated persons who may partici- 
pate in the arraignment process. 

It is suggested in the proposed amend- 
ments to Rule 3.190 that any reference 
to when pretrial motions are to be 
served on an adverse party be deleted 
in as much as Rule 3.030 addresses the 
service of pleadings and papers. 

In addition to gender neutral and 
other minor editorial changes, it is 
recommended that Rule 3.191 be 
amended to differentiate between two 
separate and distinct pleadings now 
referred to as “motion for discharge” 
by renaming the initial pleading “no- 
tice of expiration of speedy trial time.” 

As to the substantive amendments 
of Rule 3.212, “shall” is substituted for 
“may” so as to require the trial court 
to order the administrator of a facility 
where an incompetent defendant is 
committed to report on the issues of 
competency when the court has reason- 
able grounds to believe the defendant 
has regained competency or no longer 
meets the criteria for commitment. 

The proposed amendments to Rule 
3.692 and Form 3.989 merely conform 
the rule and form provisions with the 
pertinent provisions of F.S. §943.058 
(1990) pertaining to the sealing and 
expungement of criminal history re- 
cords. 

A number of suggested rule changes 
submitted by the Supreme Court’s Jury 
Management Steering Committee were 
considered. The only suggested rule 
change submitted is an addition to 
Rule 3.350 which provides that the 
trial judge may exercise discretion to 
allow additional peremptory challenges 
when appropriate. 

The four-year cycle report also in- 
cludes a proposed amendment to Rule 
3.010 (Scope), which specifies the ap- 
propriate reference and citation style 
so as to provide consistency with the 
other Florida rules of court. 

Grammatical changes are proposed 
to Rule 3.390(d) (Jury Instructions) so 
that the rule would more clearly set 


out counsel’s obligation in preserving 
as an issue for appeal the giving or 
failure to give of a jury instruction. 

In addition to those matters ad- 
dressed in its four-year cycle report, 
the committee, at the request of the 
Supreme Court, considered and drafted 
recommended changes to the forms set 
out in Rule 3.986 (Judgment and Sen- 
tence) and also proposed the following 
new forms: Form for Charges, Costs, 
and Fees; Form for Order of Probation; 
Form for Community Control; and 
Form for Restitution Order. 

The committee also appeared before 
the Supreme Court in regard to its 
previously proposed changes to Rule 
3.370(b) (Regulation and Separation 
of Jurors) (Separation After Submis- 
sion of Cause). These changes would 
have amended that rule to comport to 
Florida Supreme Court holdings re- 
quiring sequestration of criminal juries 
once deliberations have commenced. 
In making this proposal, it was noted 
that a segment of the committee urged 
the court to recede from its holdings 
and require mandatory sequestration 
only in capital cases. On March 26, 
1992, the court entered its ruling man- 
dating jury sequestration upon the 
commencement of deliberations only 
in capital cases in which the death 
penalty is sought. In all other cases the 
court receded from its prior rules, leav- 
ing the matter within the discretion of 
the trial courts. 


JUDGE MANUEL MENENDEZ, JR. 
Chair 


Editorial Board 


As stated on our masthead, The 
Florida Bar Journal is charged with 
the responsibility of “advancing the 
competence and public responsibility 
of lawyers.” To achieve this goal the 
members of the Editorial Board have 
carefully screened the numerous arti- 
cles submitted for publication and 
selected only the best to appear in the 
10 regular issues of the Journal pub- 
lished during the last year. 

In addition, the board decided that 
two topics deserved special attention. 
The July/August 1991 issue contained 
a special section devoted to the area of 
clinical education, highlighting the 
work in this area being conducted by 
Florida’s law schools. At the request 
and with the cooperation of the South 
Florida Chapter of Immigration Law- 
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yers and the International Law Section 
of the Bar, the May 1992 issue was 
devoted to the theme of the sweeping 
changes engendered by the Immigra- 
tion Act of 1990, and their effect on 
practitioners in all areas of law. 

While these activities are most read- 
ily seen by our readers, the board took 
other action to ensure that the high 
standards set by previous boards would 
be maintained in articles accepted for 
publication. New procedures were ad- 
ded to improve on the manner in which 
articles are circulated to board mem- 
bers. Safeguards were also put into 
place to help minimize the possibility, 
given the framework caused by the 
time between submission of an article 
and its actual publication date, of pub- 
lishing articles that need to be updated 
before they can be printed. 

In order to encourage the continued 
quality of published articles, the Edito- 
rial Board administers the Barbara 
Sanders Memorial Writing Award. 
Cash awards are made available to 
authors of articles published in the 
Journal under an endowment estab- 
lished by former Journal chair Barrett 
Sanders. A screening committee, 
chaired this year by Tammy Fields 
with Vice-Chair Deborah Ford-Kaus, 
was responsible for producing a list of 
finalists from all lead articles pub- 
lished between May 1991 and April 
1992. The final judging committee, led 
by Deborah Smoot and Tim Haines, 
designated the first place winner, and 
had the discretion of granting second 
and third place awards as well. 

The Editorial Board’s dedication to 
the improvement of legal writing was 
further demonstrated by the presenta- 
tion of our fourth annual seminar, this 
year planned in conjunction with the 
June annual meeting. The emphasis 
of this year’s seminar was effective 
legal drafting. Under the able direction 
of Seminar Chair Ralph Demeo and his 
committee, Justice Major Harding, Stet- 
son Dean Richard Gershon, and 
Barbara Child from the University of 
Florida legal drafting program were 
scheduled to make presentations on 
this most important topic. 

In addition to all the above, the 
board also strives to ensure that mem- 
bers of the Bar will be kept up to date 
on topics important to them through 
the bimonthly publication of The Flor- 
ida Bar News. The ever-popular (and 
ever-growing) September directory is- 
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sue of the Journal also qualifies as a 
major accomplishment of the year. 

With the support of President-Elect 
Dimond and the Board of Governors, 
the Journal and News not only hope 
to continue in this work, but also to 
expand both publications, while still 
maintaining the quality that our read- 
ers have come to expect. 


Mark F. Lewis 
Chair 


Eminent Domain 


The year for the Eminent Domain 
Committee was largely devoted to edu- 
cational pursuits. Much of this effort 
was focused on speakers and discus- 
sion regarding attorneys’ fees. In our 
September meeting, member Charles 
R. Forman gave a very comprehensive 
outline of the case law with respect to 
attorney fees in Florida, and decisions 
using the lodestar methodology and 
enhancement factors allowed by recent 
court decisions. Also presented were 
updates on Florida’s Access Manage- 
ment Act and Rules presented by John 
H. Beck and Pamela Leslie. Tom Cap- 
shew, DOT appeals attorney, brought 
the committee up to date on recent 
appellate decisions. 

At our January meeting a presenta- 
tion was made on the subject of 
streamlining some of the pretrial pro- 
cedures in eminent domain by Michael 
B. Montgomery, a California member 
of the committee. A videotape and 
explanation of California’s procedures 
in this regard were presented. It was 
suggested by some members of the 
committee that such procedures would 
assist both the owners and the con- 
demning authorities, and perhaps lead 
to lower costs and attorneys’ fees in 
eminent domain proceedings. 

Rather frank discussion on the sub- 
ject of the committee becoming involved 
in proposed legislation was had at all 
meetings. Specifically, discussion on a 
proposed attorneys’ fee statute in the 
1992 legislature was addressed. The 
committee decided that due in part to 
our efforts to achieve a balanced pres- 
entation of issues from both the 
perspective of the condemnor, as well 
as the condemnee, as a committee we 
would not comment on pending legisla- 
tion, but would refer any inquiries to 
individual members and the individual 
members could comment, or lobby 
through existing lobbying groups as 


they saw fit. 
It would appear at publication time 
that the final steps are being taken to 
publish a supplement to the Eminent 
Domain CLE Manual as all chapters 
were due to be updated by April 1. 


A.J. Jim SPALLA 
Chair 


Equal Opportunities 
in the Profession 


In May of 1991, the Board of Gover- 
nors voted to give the Commission on 
Equal Opportunities in the Profession 
committee status. Obtaining standing 
committee status gives the committee 
a level of permanency and provides an 
opportunity for the committee to pur- 
sue and accomplish many of its goals 
in a thoughtful, deliberate manner. 

The committee successfully com- 
pleted its primary goal this year in 
submitting to the Board of Governors 
the final report of the survey on atti- 
tudes of Florida Bar members on issues 
concerning equal opportunities in the 
profession. The survey, conducted in 
October 1990, was designed to examine 
differences in attitudes and percep- 
tions between minority and nonmi- 
nority members of the Bar. In the 
report, the committee presented 14 
recommendations, which included for- 
mally adopting Goal 9 of the American 
Bar Association—“to promote full and 
equal participation in the profession 
by minorities and women.” 

Following the committee’s presenta- 
tion of the report to the board, an 
implementation committee comprised 
of both committee and board members 
was appointed to begin reviewing and 
implementing not only the recommen- 
dations of the committee, but also the 
recommendations of the Florida Su- 
preme Court Racial and Ethnic Bias 
Study Commission Report. 

The Second Annual Business Devel- 
opment Conference, presented at Walt 
Disney World in April, was another 
area of focus for the committee this 
year. The mission and objective of the 
conference is to develop and enhance 
economic conditions for minority law- 
yers by creating and expanding 
opportunities to serve as outside coun- 
sel to government agencies and private 
companies doing business in the State 
of Florida. Under the leadership of the 
conference chair, Robyn C. Mitchell of 
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Miami, the conference was successful 
in providing economic opportunities for 
minority attorneys and in bringing 
together the efforts of all of the mi- 
nority bar associations statewide. 

The committee also began work on 
developing a minority stipend program. 
The program, designed to minimize the 
stresses placed on minority students 
during the two-month period immedi- 
ately before taking the Florida bar 
examination, assists in alleviating the 
need for minority law school graduates 
to be employed while studying for the 
bar exam. The program provides mi- 
nority students with a stipend to assist 
in covering their living expenses. With 
the assistance of the North Carolina 
Bar Association and the National Bar 
Association, Florida Chapter, the com- 
mittee was able to complete its minority 
stipend program proposal for possible 
implementation by year-end. 

The committee also expanded its 
interests in the legislative arena by 
keeping a close watch on the controver- 
sial issue of merit selection and 
retention of trial judges taken up by 
the Florida Legislature this year. Other 
areas of interest for the committee 
included increasing minority appoint- 
ments to various judicial vacancies, 
educating minority law students to 
consider judicial careers, and possibly 
developing an all-minority bar confer- 
ence to address the unique concerns 
faced by minority attorneys. 

As in all issues addressed by the 
committee, its primary concern is en- 
suring equal access for all minority 
attorneys at every level of the legal 
profession. 


JOHN R. Marks III 
Chair 


Federal 
Court Practice 


The Federal Court Practice Commit- 
tee was established and organized in 
the fall of 1990, and is presently com- 
pleting its first full year of operation 
under the leadership of founding Chair 
Bruce Alexander Minnick, and found- 
ing Vice-Chair Donald I. Bierman. 


The committee consists of three sub- 
committees established in order to deal 
with committee business arising within 
the different jurisdictions of each of the 
three federal district courts in Florida. 
The present subcommittee chairs are 


Harry F. Chiles (Northern District); 
Edward A. White (Middle District); 
and Sheryl Lowenthal (Southern Dis- 
trict). Gerry Rose is The Florida Bar’s 
staff liaison to the committee. 

The committee’s present member- 
ship consists of 70 Florida attorneys, 
all of whom are members in good 
standing of at least one federal district 
court in Florida; and all committee 
members are encouraged to maintain 
an active practice in the federal courts 
during their terms. 

Florida Bar President Ben Hill has 
taken a very active interest in the work 
of the committee, and has referred 
many ideas, issues, and other items of 
business to the committee for review 
and recommendations. The committee 
has created several ad hoc subcommit- 
tees at the request of President Hill. 
Among the issues presently under re- 
view are the proposed changes to Fed. 
R. Civ. P. Rule 11 (regarding sanctions 
imposed upon federal court lawyers) 
and uniform admission standards for 
the three federal district courts. Com- 
mittee members active in these efforts 
include Barry R. Davidson, Frank 
Robert Jakes, James M. Craig, R. Kim- 
bark Lee, Wilfred C. Varn, Bill Wagner, 
Brian F. Spector, Peter Zinober, and 
William H. Clark, Jr. 

The committee has taken an active 
role in urging the creation of several 
new judgeships in the Middle and South- 
ern Districts, and to expedite the 
appointment of new judges to existing 
vacancies in all three federal court 
districts. Several appointments to the 
federal bench have occurred during the 
past year, and more are expected. 

The committee conducted a work- 
shop meeting in September 1991, in 
conjunction with the Bar’s general meet- 
ing of committees and sections. Chief 
Judge Gerald B. Tjoflat of the 11th 
Circuit Court of Appeals attended the 
meeting and discussed the proposed 
changes to 11th Cir. Rule 46-1(d)(1), 
and §(d)(2) of the 11th Circuit’s Crimi- 
nal Justice Plan. The rule as proposed 
would require the federal district courts 
to inquire into and determine whether 
criminal defendants seeking in forma 
pauneris status on appeal should be 
denied in cases in which their trial 
attorneys have been paid large fees. 
The committee has initially opposed 
the rule changes as written, and the 
Board of Governors has by resolution 
suggested two acceptable amendments 


for the court’s consideration. 

The committee also met in January 
1992, at the midyear meeting in 
Orlando. The committee discussed sev- 
eral different proposals to change Fed. 
R. Civ. P. Rule 11, as well as other rule 
changes, as proposed by the Federal 
Courts Study Committee, the ABA, 
and other organizations. 

The committee is currently consider- 
ing other resolutions and proposals 
regarding the creation of a fourth fed- 
eral court district in Florida; organizing, 
supporting, and conducting one or more 
federal court practice seminars in Flor- 
ida; publishing and updating the local 
rules in each federal district; and oth- 
erwise assisting all of the Bar’s 
members who practice in the several 
federal courts in Florida. 

Efforts are also underway to coordi- 
nate, support, and perhaps sponsor one 
or more continuing legal education semi- 
nars each year in each federal district. 
All interested lawyers are invited to 
get involved in this needed effort. 

Finally, the local rules for each fed- 
eral district court are being reviewed 
by the respective subcommittees; and 
the full committee is investigating the 
possibility of publishing and then up- 
dating all the local rules in one volume, 
perhaps with helpful annotations writ- 
ten by experienced practitioners. 

The committee invites all interested 
lawyers to assist in these important 
projects. The next meeting of the full 
committee will be in Orlando, at the 
annual meeting site, on June 2, all 
interested lawyers are invited to 
attend. 

Bruce A. MINNICK 
Chair 


Fee Arbitration 


The Fee Arbitration Committee com- 
pleted its third year of operation. This 
was the first year of reorganization 
since the initial terms of most mem- 
bers of the 20 fee arbitration circuit 
committees. The statewide Fee Arbi- 
tration Committee worked in coopera- 
tion with the Board of Governors in the 
complete restaffing of the circuit com- 
mittees and the implementation of 
staggered terms to ease the burden of 
future reappointments. The statewide 
Fee Arbitration Committee also made 
substantial progress in realizing its 
three principal goals: 

1) The committee continued to pro- 
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NOW YOU 
DON’T HAVE 
REAL ESTATE 
THEIR BEST DEALS. 


AS the state’s leading title insurance company, 
The Fund has long been dedicated to provid- 
ing our member attorneys with high quality 
educational programs and publications, all 
very reasonably priced. 

Now, in response to your interest, we’re 
making these educational resources available to 
attorneys who may never have conducted a real 
estate closing or issued a title insurance policy. 
Through Associate Membership in The Fund. 


Everyone swears by Title Notes, the 
bible of Florida title issues. 


First, as an Associate Member, you'll receive 
a copy of Fund Title Notes, the whole truth about 
title aspects of Florida real property issues. It’s 
been used religiously by the state’s top real estate 
attorneys, and it’s been cited in Florida courts. 


Fund Title Notes covers everything from 
bankruptcy and clouds on title to marital prop- 
erty, condominiums, trusts and taxation. And, 
since it’s updated yearly, you'll always have the 
latest information, as long as you’re an Associate 
Member. 

Previously, Fund Title Notes was offered to 
non-members at a cost of $175.00, plus an addi- 
tional charge for annual updates. 


Our monthly newsletter keeps you up to 
date on the current issues in Florida real 
property law. 
You'll also 
receive Our month- 
ly publication, The 
Fund Concept. It 
gives our members 
a monthly digest of 
decisions, legisla- 
tion, rulings, regu- 
lations and trends — 
all the news about 
recent develop- 
ments in Florida 
real estate law. Plus 
features like mort- 
gage closing tips, 
real property case 
reviews, and in-depth 
discussions of under writing issues. 


You'll benefit from The Fund’s 
authoritative seminars and publications. 


The Fund is known statewide for its high- 
quality professional seminars. Presented regularly 
at locations around the state, Fund seminars deal 
with subjects from real estate law and loan closings 
to updates on legislative and regulatory activities. 

Fund seminars are taught by full-time present- 
ers with over 40 years of practice experience 
between them, 
and they con- 
tinually update 
and revise their 
courses, to include 
recent develop- 
ments. All 
seminars 
proved for 
Continuing 
Legal Edu- 
cation 
credit. 

As an 
Associate 
Member, 
you will 
receive an 
invitation and registration information for any 
Fund seminar to be presented in your area. And, 
The Fund’s seminars are far more reasonably 
priced than a lot of others you may be familiar with. 

The Fund has also become an authoritative 
source of real estate publications which are made 
available to you through The 
Fund's Real Estate Resource 
Catalog. 

Be part of the 4 é 
Assembly, where 
you can get allthe | > 
credit youneed. 

Theannuall 
Fund Assembly has 
become a tradition for 
Florida real estate 
attorneys. For nearly 
thirty years, this 
three-day event has 
presented important 
seminars and workshops 
on the most significant 
issues facing real estate 
attorneys in the state. 

The Assembly 
also offers an opportu- 
nity to earn a wealth of 
CLE credits—over 15 in this 
year’s program. And, of 
course, there’s ample opportu- 


GROWING 
SEASON 1992 


nity to socialize and compare notes with your peers. 

As an Associate Member, you'll be able to 
attend the annual Assembly at the regular mem- 
ber’s low registration fee of $70, a considerable 
saving over the previous non-member price of 
$200. 


For $200 a year, you get the benefits of 
being an insider. 


Associate Membership in The Fund gives 
you all this for an annual fee of just $200. You’ll 
be a member of a unique organization that has 
been dedicated to serving and educating Florida 
real estate attorneys for well over 40 years. And 
now, with our new Associate Membership, we’re 
expanding that dedication to include you as well. 

Get in on the great deals that, until now, 
were limited to attorneys who conducted real 
estate closings and wrote title insurance policies. 
Just fill in the coupon below, and send it in today 
to become an Associate Member of The Fund. 


| CJ Yes! I would like to enroll as an Associate Member of | 

| The Fund. Please send me my copies of Fund Title 

| Notes and The Real Estate Resource Catalog immedi- 

| ately, plus information on seminars in my area. I under- 

| stand that I will also receive monthly issues of The 

| Fund Concept, as well as an invitation to the annual 

| Fund Assembly held each Spring. 

l I enclose a check for $200 made out to Attor- 
neys’ Title Insurance Fund, Inc. 

| 

| 

| 

| 

| 

| 

| 

| 


Name 


Position 


Firm/Organization 


Address 


City State___ Zip 


Telephone ( ) 


Iam a member of the following section(s) 
of the Florida Bar 


| Florida Bar # 


Mail to: 
Attorneys’ Title Insurance Fund, Inc. 
Marketing Services 
6220 Hazeltine National Drive 
PO. Box 628600 
Orlando, FL 32862-8600 


Innovation 


©1992 Attorneys’ Title Insurance Fund, Inc. 
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mote the availability and utilization 
of the statewide program within the 
judiciary, legal community, and gen- 
eral public. 

2) The committee began more mean- 
ingful evaluation of the mounting 
statistical and financial data furnished 
by the circuit committees to assess 
utilization and effectiveness of the pro- 
gram. 

3) The committee continued to moni- 
tor and identify operational problems 
that may require further improvements 
in the fee arbitration program. 

The committee endeavored to in- 
crease the public visibility of the fee 
arbitration program. The committee 
worked closely with the Bar to promote 


The Fee Arbitration 
Committee continues 
to be concerned 
about attorneys’ 
refusal to participate 
in the fee arbitration 
program voluntarily 


the program to the general public 
through regular statewide press re- 
leases. In addition, the committee has 
continued its sponsorship of a monthly 
column in the News summarizing the 
results of actual fee arbitration awards 
to help increase attorneys’ awareness 
of and confidence in the program. In- 
formation about the fee arbitration 
program was also supplied to partici- 
pants of the circuit and county judge’s 
conferences and the new judges’ col- 
lege. The committee has requested 
assistance from local entities to en- 
courage voluntary participation at the 
local level and increase local promotion 
of the program. 

In its ongoing efforts to improve the 
quality and effectiveness of the pro- 
gram at the circuit level, the standing 
committee recently conducted a 1992 
Fee Arbitration Program Survey. The 
results and recommendations will 
undoubtedly prove to be quite helpful 


to the committee when it completes its 
analysis. 

The committee is now planning an 
educational training program for cir- 
cuit committee members during the 
1992 annual meeting. Four representa- 
tives from each circuit committee will 
be invited to participate in a panel 
discussion and/or arbitration simula- 
tion. Several timely topics will be 
covered in this training program, in- 
cluding recent developments and 
changes in the program, the preven- 
tion of delays and abuses in the 
arbitration process, file retention by 
circuit chairs, and further exploration 
of effective methods to increase attor- 
ney participation in the program. 

In the past year, the committee has 
reviewed the findings of the ABA Com- 
mission of the Evaluation of Discipli- 
nary Enforcement and, in particular, 
its recommendation for mandatory 
state fee arbitration programs. The 
committee continues to be concerned 
about attorneys’ refusal to participate 
in the fee arbitration program volun- 
tarily, especially in response to a client’s 
request to arbitrate a fee dispute. Never- 
theless, the consensus of the members 
of the committee still favors alterna- 
tives short of mandatory arbitration. 
The alternative mechanism debate will 
continue to be a challenge in the up- 
coming Bar year. 

All in all, the standing committee 
members anticipate building on the 
past year’s hard work to achieve more 
universal recognition and acceptance 
of the fee arbitration program in the 
years to come. 


Hat K. LitcHFrorp 
Chair 


Judicial 
Administration, 
Selection and Tenure 


JAST continued and concluded a 
number of projects through its subcom- 
mittees. 

The subcommittees on Expediting 
Jury and Nonjury Trials (chaired by 
Mike Knecht) and Conduct of Hearings 
and Trials (chaired by Jay Cohen) 
presented a joint report with several 
recommendations. The full JAST Com- 
mittee approved recommending that 
Fla. R. Civ. P. Rule 1.100 be amended 
so that motions and responses state 
factual and legal grounds, and cita- 
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tions to legal authority, when a party 
intends to rely upon such authority at 
the hearing. JAST also approved a new 
rule which would require counsel to 
consult with opposing counsel to try to 
resolve any matter before filing a mo- 
tion, and to certify that there had béen 
such a good faith consultation. 

JAST approved the joint subcommit- 
tees’ recommendation that three 
members each from JAST, the Civil 
Procedure Rules Committee, and the 
Rules of Judicial Administration Com- 
mittee meet to draft uniform statewide 
pretrial and case management confer- 
ence orders. 

The foregoing recommendations were 
forwarded to the chair of the Rules of 
Judicial Administration Committee to 
forward to the Civil Procedure Rules 
Committee. 

JAST approved a report on judicial 
compensation which was forwarded to 
President Hill for consideration by the 
Board of Governors. The report obser- 
ved that in 1991 Florida’s judges 
received no salary increase and no cost 
of living adjustment. Their income ef- 
fectively decreased in light of increased 
health insurance costs for state em- 
ployees, increased Social Security, and 
increased filing fees for trial level 
judges. The report recommended an 
increase in judicial compensation, but 
did not recommend a specific amount. 

JAST also analyzed the report of the 
Judicial Council and other materials 
on proposals to finance the state courts 
system, and anticipates continuing this 
project. 

At the invitation of the Judicial Nomi- 
nating Procedures Committee, a JAST 
subcommittee (chaired by Jim Minix) 
reviewed a draft report and made re- 
commendations which were then 
considered by the full JAST Commit- 
tee. The comments as approved by 
JAST were forwarded on to the Nomi- 
nating Procedures Committee. 

The Election Versus Merit subcom- 
mittee (chaired by Pat Wright (Gaste- 
Azorro)) continued to gather informa- 
tion on the subject, including statistics 
on the number of minority and women 
judges who attained their seats through 
election and appointment. 

While this subject has attracted re- 
newed attention from the media and 
the legislature after last year’s “single 
member” U.S. Supreme Court cases, 
JAST’s overwhelming (although not 
unanimous) support for merit selection 
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and retention long preceded those deci- 
sions. 

At the request of President Hill, 
JAST considered an ABA proposal on 
judicial impact statements and recom- 
mended the Florida Legislature estab- 
lish a system requiring a judicial impact 
statement be attached to each bill 
which has an identifiable effect on the 
courts, which statement would remain 
with the legislation throughout the 
legislative process, including sub- 
mission to the Governor for approval. 
The committee forwarded this recom- 
mendation to President Hill and the 
Board of Governors. 

The committee endeavored to keep 
abreast of issues within the scope of 
the committee’s mandate and main- 
tained communications with the Bench/ 
Bar Commission of which the vice 
chair, Judge Mike Jones, is a member, 
and the Committee on Standards of 
Conduct Governing Judges, chaired by 
Judge Jere Tolton. 


RayMmonp T. “Tom” ELLIGETT, JR. 
Chair 


Judicial Evaluation 


The Board of Governors of The Flor- 
ida Bar has approved a model judicial 
evaluation procedure to supplement 
the longstanding model judicial poll 
procedure. 

The judicial evaluation procedure is 
intended to assist trial judges regard- 
ing their performance as judges and 
give them some guidance on ways to 
improve judicial performance at the 
trial level. 

The Judicial Evaluation Committee 
continues to implement the model judi- 
cial evaluation procedures throughout 
the 20 judicial circuits in the State of 
Florida. 

The procedure is currently in place 
in one circuit—the 12th Circuit—and 
plans are moving forward for the adop- 
tion of the procedure in other judicial 
circuits in Florida. 

Other important matters on the com- 


mittee’s agenda include oversight of’ 


the model judicial poll, development of 
a model judicial procedure for evaluat- 
ing appellate court performance, and 
consideration of jury surveys and re- 
views of jury exit evaluations. A com- 
plete description of the model judicial 
evaluation plan was published in The 
Florida Bar Journal,. December 1989. 
The model judicial evaluation proce- 


dure, as approved by the Board of 
Governors of The Florida Bar, becomes 
more important considering the Bar’s 
support for merit selection and reten- 
tion of judges in Florida. 


JOSEPH P. METZGER 
Chair 


Juvenile Court Rules 


The Juvenile Court Rules Commit- 
tee worked on some final changes to 
the redraft that was approved by the 
Supreme Court last year. The commit- 
tee has made every effort to conform 
these rules to the criminal rules wher- 
ever the procedures were similar in 
nature. 

The delinquency rule changes this 
year include a more complete set of 
discovery rules that cover limiting the 
defendant child’s presence in deposi- 
tions, limiting the number of deposi- 
tions on a person, protective orders, in 
camera proceedings, and a prohibition 
against impeding investigations by 
either party. 

Another delinquency rule change in- 
volves the videotaping of testimony 
and the use of closed circuit television. 

An appellate section was developed 
in response to MG uv. State to refer to 
the criminal references in the appellate 
rules and to specifically outline certain 
appellate procedures for juvenile cases. 

Finally the last major delinquency 
rule change set up certain criteria to 
qualify community arbitrators for juve- 
nile cases. 

The dependency rule changes in- 
clude a deletion of any reference to the 
civil rules in the scope and purpose. 
This was done to ensure that the 
juvenile dependency rules are treated 
as an all-inclusive set of procedures. 

A section creating a sworn motion 
to dismiss dependency petitions was 
also included to allow the court to rule 
on issues of law when the basic facts 
are in agreement. 

The new section dealing with in 
camera proceedings for children is dif- 
ferent from the delinquency section 
and seeks to protect children who are 
the subject of dependency petitions 
from the trauma of open court testi- 
mony. 

Finally, in response to many practi- 
tioners’ requests to reinstate the 
sections concerning plans, the commit- 
tee devised a new section setting forth 
procedures for stipulations in depend- 


ency cases. 

There are a number of other rule 
changes in our packet that do not have 
a significant effect on the practitioner 
but rather clarify certain procedures. 


JEANNE D. HowarbD 
Chair 


Law Related 
Education 


The Law Related Education Commit- 
tee had a very active and productive 
year. The committee continued to sup- 
port the activities of the Florida Law 
Related Education Association, a non- 
profit corporation The Florida Bar 
helped to establish in 1984, which 
conducts and coordinates law related 
education activities and programs state- 
wide. One of the primary areas of focus 
in supporting FLREA during the 1991- 
92 Bar year was reestablishing the 
“Educate or Incarcerate” investment 
program appropriation in Governor 
Lawton Chiles’ investment budget. The 
program, administered by FLREA, al- 
locates $250,000 in funds annually to 
serve as seed money in the develop- 
ment or expansion of local law related 
education initiatives. As a legislative 
priority of the Bar, the committee as- 
sisted in the lobbying effort by sending 
letters of support to the members of the 
legislature and by calling their local 
legislators. 

Other activities of FLREA in which 
the committee provided assistance in- 
cluded serving as judges in the national 
bicentennial competition on the Con- 
stitution and the Bill of Rights, and the 
mock trial competition; developing 
mock trial scripts for future competi- 
tions; and providing curriculum review 
of the People’s Law text. In addition, 
the committee, the Bar, and FLREA 
continued to build a network of law 
related education supporters through- 
out the state by coordinating and 
distributing the FLREA L.E.A.R.N.ing 
About the Law newsletter to more than 
4,000 law related education support- 
ers. 

The committee also revised and up- 
dated the Legal Guide for New Adults, 
a 20-page pamphlet drafted by the 
committee that explains basic laws and 
one’s privileges and legal rights and 
responsibilities upon becoming an 
adult. The pamphlet covers such topics 
as voting rights, jury duty, driving 


THE FLORIDA BAR JOURNAL/JUNE 1992 61 


privileges, drinking laws, contract law, 
consumer protection, and landlord/ 
tenant laws. Funding for the pamphlet 
was provided by the Florida Lawyers 
Association for the Maintenance of Ex- 
cellence, Inc., and it was distributed 
by The Florida Bar and the Florida 
Department of Education to high school 
seniors in Florida’s public schools dur- 
ing Law Week. 

Another area of focus for the commit- 
tee was publishing articles in the Bar 
News and Journal. Committee member 
Joe Jackson wrote an article on the 
National Bicentennial Competition pub- 
lished in the January 1992 Bar Journal. 
Other projects the committee will be 
considering for the next Bar year in- 
clude a law related education mentor 
program and model peer court pro- 
grams for school districts. 

Law related education programs help 
students learn their rights and respon- 
sibilities as citizens in our society. 
National studies have shown these 
programs also help reduce juvenile 
delinquency. Additionally, law related 
education programs provide a fun and 
inexpensive way for lawyers to be ac- 
tively involved in the community in a 
positive and productive way. As al- 
ways, the Law Related Education 
Committee will continue to encourage 
support and enhance law related edu- 
cation activities. 


STEVEN C. SHENKMAN 
Chair 


Lawyer Advertising 


The Standing Committee on Adver- 
tising is charged with three primary 
responsibilities under Rule 15-2.2: the 
review and evaluation of lawyer adver- 
tisements and direct written communi- 
cations to prospective clients, the de- 
velopment of an advertising handbook 
for dissemination to the membership, 
and recommendations to the Board of 
Governors for amendments to the law- 
yer advertising rules contained in 
Subchapter 4-7. During this first year 
of operation, the committee has been 
extremely active in fulfilling each of 
these responsibilities. 

The committee’s review and evalu- 
ation of advertisements and direct writ- 
ten communications to prospective 
clients began on April 1, 1991. Pursu- 
ant to Rule 15-3.2, the committee 
adopted procedural rules to enable it 
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to fulfill its review function. Due to the 
volume of submissions and the short 
response period required of the com- 
mittee, one of the procedural rules 
adopted by the committee specifies that 
the required 15-day review of all sub- 
missions will be performed by commit- 
tee staff but preserves the right of a 
disagreeing attorney to have the staff's 
opinion reviewed by the committee. 
Since April 1, 1991, the committee 
has received approximately 8,500 sub- 
missions. The types of submissions 
received have been wide ranging, with 
the highest volume of submissions fall- 
ing within the following categories: 


Yellow page—3,180 
Direct written communication—2,900 
Newspaper-900 
Television—715 


The committee is continuing its prepa- 
ration of a handbook on advertising for 
dissemination to the membership this 
summer. In the interim, the committee 
prepared and distributed as an insert 
in the January 15, 1992, issue of The 
Florida Bar News, a brochure entitled 
“Aiding ‘Intelligent Selection of Law- 
yers’: A Guide to Attorney Advertising 
under Florida Rules.” This four-page 
document is designed to provide practi- 
cal guidance on the procedural and 
substantive requirements of the new 
advertising rules. Additional copies of 
the brochure are available and may be 
obtained by contacting Bar staff. 

During the past year, two suggested 
rule amendments to Subchapter 4-7 
have been submitted to the Board of 
Governors by the committee. One amend- 
ment would expand the description of 
an exempt advertisement contained in 
4-7.2(n) by permitting an exempt ad 
to specify any area of law the attorney 
practices, regardless of whether the 
attorney is designated or certified in 
that area. The second proposal would 
authorize the Board of Governors to 
establish by rule the amount of the 
review fee which must accompany a 
submission. These proposals were ap- 
proved by the Board of Governors in 
November 1991 and a petition was 
filed with the Florida Supreme Court 
in January 1992 to adopt these amend- 
ments. The committee has also worked 
jointly with the Lawyer Referral Serv- 
ices Committee to address possible 
amendments to the advertising rules 
as they relate to lawyer referral serv- 
ices. 

In addition to the specific duties 


enumerated in Rule 15-2.2, the com- 
mittee has undertaken other activities 
designed to educate the membership 
on the existence of the new rules. 
These activities include staff presenta- 
tions at CLE courses and at local bar 
association meetings, as well as moni- 
toring various publications for the pur- 
pose of notifying advertising members 
of the evaluation requirement under 
the rules. 

Special credit is due to the efforts of 
John Griffin, our advertising counsel, 
and his staff for the yeoman effort they 
have put forth in dealing with the 
incredible volume of submissions. 

The committee views its primary 
function as one of assistance to attor- 
neys seeking to advertise. To that end, 
members are encouraged to direct any 
questions, comments or suggestions to 
staff at (904) 561-5780. 


JEFFREY R. GARVIN 
Chair 


Lawyer 
Referral Service 


The Lawyer Referral Service Com- 
mittee’s primary responsibility is the 
oversight of The Florida Bar Lawyer 
Referral Service and local bar-spon- 
sored lawyer referral services. The com- 
mittee dealt with several issues during 
this past year. 

One of the most pressing issues was 
amending the advertising rules to per- 
mit lawyer referral services to have 
ads exempt from the filing requirement 
of Rule 4-7. If individual advertising 
attorneys can, by meeting certain crite- 
ria, have “exempt” ads, the commit- 
tee’s position is that the same exemp- 
tions should be available to lawyer 
referral services. The committee’s in- 
itial attempt to have advertising by 
bar-sponsored referral services regu- 
lated by the committee met with oppo- 
sition from the Board of Governors, but 
an eventual compromise proposal was 
agreed upon. Rule 4-7 was amended 
specifically to address the advertising 
needs of referral services. 

A rule change proposed by The Flor- 
ida Bar to expand the definition of 
“lawyer referral services” became con- 
troversial when the rule was inter- 
preted to encompass pro bono referral 
programs as well. Due to the absence 
of the profit factor either to the pro- 
grams or to the participating attor- 


_neys, the committee has never consid- 
ered pro bono referral programs as 
lawyer referral services. The mixing of 
the two types of programs with differ- 
ent goals and operating procedures 
would cause too much confusion and 
duplication. The committee authorized 
a comment to be filed requesting the 
_ Florida Supreme Court to add lan- 
guage to the proposed rule to clarify 
that pro bono programs are not “lawyer 
referral services.” 

A lawyer referral staff training 
manual, begun last year, was com- 
pleted and distributed to all the refer- 
ral services supervised by the commit- 
tee. The manual gives referral staff 
some basic knowledge of the types of 
problems dealt with by the most com- 
monly sought areas of law and offers 
questions to ask to determine the area 
of law needed by the callers. Commit- 
tee members authored or obtained at- 
torneys to author segments of the 
manual. The committee plans addi- 
tional sections of the manual as well 
as updates. 


A lawyer referral service workshop 
for referral staff is planned for June 
25, 1992, in conjunction with the Bar’s 
annual meeting. The workshop will be 
similar to the one conducted in 1990, 
covering telephone skills, stress man- 
agement, and a review of the new 
training manual. The committee en- 
courages input to improve the opera- 
tion of lawyer referral services in Flor- 


CyntuiA R. WHITE 


Chair 


Long Range Planning 


The primary project of the Long 
Range Planning Committee this year 
has been the commencement of a study 
of the entire continuing legal education 
process. The process has combined as- 
pects both of program evaluation and 
long range planning. The committee 
has worked diligently to review back- 
ground material, including CLE atten- 
dance and revenues over the past years, 
section and YLD activity within the 
CLE area, competition within the 
marketplace, and a review of plans of 
local bar associations to continue or to 
engage in the CLE process. 

The Long Range Planning Commit- 
tee undertook this review at the re- 
quest of President Ben Hill. The 
committee was charged with a com- 
plete review, and not surprisingly one 


is able to solicit a good many diverse 
views within the Bar as to the underly- 
ing policy and goal of CLE, as well as 
its effectiveness, fairness of profit split 
between the Bar and the sections, and 
any number of other topics. 

In the course of its review and delib- 
erations, the committee has solicited 
written responses from all sections of 
the Bar plus the YLD. The committee 
has also received fine cooperation from 
Bar staff in attempting to compile and 
understand relevant statistics and in- 
formation. The CLE Committee chair 
and chair-elect, Bob Panoff and John- 
Edward Alley, also have been helpful 
and forthcoming in explaining the op- 
erations of the CLE Committee and 
providing their input and recommen- 
dations as to how the system might 
work more efficiently. At this point, if 
any section representative or any Bar 
member has comments, thoughts or 
recommendations on CLE, the commit- 
tee record, so to speak, is still being 
compiled and your comments may be 
directed to Dale DeHart at The Florida 
Bar. 

The committee has also completed 
its prior mission of a statement of goals 
and objectives for The Florida Bar. 
Prior Chair Darryl Bloodworth has 
forwarded that report to the Board of 
Governors for its consideration. 


WILLIAM M. SEIDER 
Chair 


Marital and Family 
Law Certification 


The past year has been an extremely 
productive one for the Marital and 
Family Law Certification Committee. 
Traditionally, approximately 25 appli- 
cants are tested annually for the board 
certification program. This year, due 
to the ability of applicants to take the 
examination prior to filing an applica- 
tion, 56 applicants were tested at the 
exam held in March. 

The committee worked long and hard 
to create a new exam and provided 
guidance to the Family Law Section 
in sponsoring a review course. The 
committee’s tasks are to review and 
approve each of the applications re- 
ceived. Additionally, the committee is 
responsible for preparing, administer- 
ing, and grading the examination. 

The committee is working toward 
increasing the interest of board certifi- 


cation while striving to maintain the 
standards of specialization. The Board 
of Legal Specialization and Education 
has created a subcommittee to pursue 
the task of enlightening the public 
awareness of the certification program. 
Additionally, the Martindale-Hubbell 
Law Directory has recently begun rec- 
ognizing board-certified lawyers in its 
ratings section and some of the mal- 
practice carriers are offering discounts 
to board-certified lawyers. 

Overall, the Marital and Family Law 
Certification Committee has had a pro- 
ductive and rewarding year due to the 
individual contributions of our commit- 
tee members, Edna Elliott, vice chair, 
Stephen Cypen, Fraser Himes, David 
Korones, Renee Goldenberg, and Elliot 
Zisser. The committee’s efforts will be 
rewarded when the board certification 
certificates are presented during the 
Family Law Section’s luncheon in June. 


ALAN JAY RUBINSTEIN 
Chair 


Media and 
Communications Law 


After a planeload of returning Little 
League baseball victors crashes and 
burns just short of the hometown run- 
way, what rights do the horrified 
parents have to shield themselves from 
the frenzied media? Are interviews, 
zoom lenses, or injunctions in order? 
So began another classic Socratic dia- 
logue between Harvard Law Professor 
Arthur “Good Morning America” Miller 
and 13 top First Amendment, journal- 
ism, and victim’s rights experts at The 
Florida Bar’s 18th Annual Media Law 
Conference in Tampa. 

Recognized as one of the most well- 
organized and long-running annual gath- 
erings of lawyers and journalists in the 
country, the conference, chaired this 
year by Media and Communications 
Law Committee members Carol 
LoCicero and David Snyder, attracted 
several hundred journalists, lawyers, 
judges, and educators to Tampa on 
February 29. 

With numerous issues arising from 
the William Kennedy-Smith rape trial, 
the Jeff and Kathy Willets prostitution 
case, the Manuel Noriega narcotics 
prosecution, and the Clarence Thomas 
confirmation hearings during the year, 
panelists at all of the conference ses- 
sions had much to debate about the 
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theme Title Match of the 1990’s: Indi- 
vidual Rights vs. The First Amend- 
ment. 

Morning and afternoon workshops 
focused on topics such as Shield Law: 
Has the Time Come?, Politically Cor- 
rect Speech and the Press, Covering 
HRS and Other Agencies, Negotiating 
the Obstacle Course of Computerized 
Public Records, Protecting Your Sources 
and Yourself, Getting the Story With- 
out Getting Arrested, Can Media 
Defendants Win a Libel Trial?, and 
When Capitalism and Journalism Col- 
lide: Reporting on Businesses in 
Trouble. 

New York Times military analyst 
Patrick J. Tyler disturbed the confer- 


Twenty-two journalists 
who specializein 
covering 
the legal system 
participated in the 
Media and 
Communications 
Law Committee’s 
intensive three-day 
workshop 


ence midday session with his account 
of how a $2 million libel verdict fell 
“like a ton of bricks from the sky” on 
him and his then-employer, the Wash- 
ington Post, in a celebrated 1983 case 
brought by Mobil Oil Chairman Wil- 
liam Tavoulareas and his son Peter. 
Tyler told the crowd, which included 
Florida Supreme Court Chief Justice 
Leander Shaw, of the mistakes his 
lawyers had made at trial and how the 
courts ultimately were convinced that 
the verdict was wrong. 

Bar President Ben H. Hill III pre- 
sented the Bar’s 37th Annual Media 
Awards at the conference to New Times 
of Miami, the Gadsden County Times, 
the Winter Haven News Chief, WEVU- 
TV of Bonita Springs, and WUSF-FM 
of Tampa. Each received or shared a 
$1,000 scholarship to be presented to 
a Florida university or college of the 
recipient’s choice. 

Cosponsors of the conference included 
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five major Tampa/St. Petersburg me- 
dia companies and 13 Florida law firms. 

For the second year, the committee 
organized a three-day intensive work- 
shop for practicing journalists. Unlike 
the Media Law Conference, the work- 
shop in September purposely limited 
participation to a small number. This 
year 22 journalists who specialize in 
covering the legal system participated 
in in-depth sessions organized by com- 
mittee member Dana McElroy and led 
by well-known lawyers and judges. The 
workshop focused on evidence and trial 
strategy, the juvenile justice system, 
civil practice and procedure, the public 
records law, legal research, criminal 
practice, and coverage of high profile 
cases. 

Co-Chairs Florence Snyder Rivas and 
Tom Julin described the workshop as 
an unusual opportunity for courthouse 
journalists from throughout the state 
to meet each other and to get answers 
to their common questions about Flor- 
ida’s legal system from people highly 
qualified to give them. 

Funding for the workshop was pro- 
vided by the Florida Bar Foundation, 
IOTA, the Florida Press Association, 
the Radio and Television News Direc- 
tors Foundation, the Brechner Center 
for Freedom of Information, the Flor- 
ida Society of Newspapers Editors, and 
the St. Petersburg Times. 

At the Bar’s annual meeting, the 
committee has organized a two-hour 
seminar on the First Amendment and 
the United States Supreme Court. 
Chaired by former Miami Herald Gen- 
eral Counsel Richard J. Ovelmen, it 
will feature the lead defense lawyer for 
Manuel Noriega, the chief judge of the 
Third District Court of Appeal, the 
executive editor of The Miami Herald, 
and one of the country’s leading First 
Amendment authorities. 


THOMAS R. JULIN 
Chair 


Member Benefits 


The Member Benefits Committee de- 
voted most of its time and efforts this 
year in selecting a new major medical 
insurance plan for the members of The 
Florida Bar, their employees, and fami- 
lies. The committee held numerous 
meetings during the summer and fall 
months of 1991, reviewing various pro- 
posals from insurance companies, 
evaluating the coverages, and research- 


ing the financial stability of each 
company. The committee selected North 
American Life Assurance Company 
based upon the substantially lower 
rates, improved coverages, guaranteed 
rates through January 1993, and its 
prior ability to service other associa- 
tions. The committee has provided the 
Bar membership and its employees 
with an affordable quality insurance 
program which is truly a benefit to the 
Bar members. 

The committee continues to monitor 
the existing Bar programs, including 
the magazine subscription program, 
Airborne Express shipping program, 
the existing rental car participants, 
MBNA Affinity Credit Card program, 
long-term disability insurance program 
and civil court and fidelity specialty 
bonds by Jurisco. In addition to the 
new medical insurance program, the 
committee has added the following rec- 
ommended programs during the past 
year: 

1. New rental car programs with 
Alamo, Avis and National; 

2. Long distance telephone service 
through ATC; 

3. LEXIS computerized legal re- 
search program; and 

4. Special offers from Florida Law 
Weekly. 

Committee members have spent un- 
told hours in reviewing dozens of 
programs which the Bar receives each 
year from various suppliers and ven- 
dors, most of which do not meet the 
committee’s criteria for recommending 
the programs. However, each proposal 
is given an appropriate review. Many 
times the programs are amended and 
modified so that they are acceptable. I 
wish to thank all of the committee 
members who have undertaken this 
review responsibility. 

The committee recognizes that its 
efficiency and effectiveness is directly 
related to the invaluable assistance 
and diligent work of Michael Tartaglia. 
Mike is truly the day-to-day extension 
of the committee and without him the 
entire benefit program could not and 
would not be the success that it is. 

Finally, the committee encourages 
and solicits from all of its members 
ideas and programs that benefit the 
entire Bar. The work of this committee 
never ceases as proposed programs are 
evaluated, new programs introduced, 
and old programs analyzed as to their 
future. The committee needs active 


members who are willing to devote 
time and effort to the success of the 
committee. 


ELVIN PHILLIPS 
Chair 


Military Law/ 
Aid to Servicemen 


A top priority of the committee this 
year is to recognize all Florida Bar 
members who were called up to sup- 
port Desert Storm. They and their 
families deserve the undying thanks 
of us all. We are proud of their contri- 
bution to the national effort which 
often entailed great personal and pro- 
fessional sacrifice. Our goal is to 
establish a complete Desert Storm Re- 
serve and National Guard honor roll 
and to publicly recognize each person 
on it at the annual meeting of the Bar 
in June. 

This year we continued our tradition 
of lifting the “Khaki Curtain” between 
active duty lawyers stationed in Flor- 
ida and the civilian legal community. 
Each year active duty lawyers who are 
not members of The Florida Bar are 
invited to participate with us in the 
Military Law/Legal Assistance Sym- 
posium held during the midyear 
meeting. Judge Walter Cox of the Court 
of Military Appeals participated in our 
program once again this year, presid- 
ing over a ceremony admitting lawyers 
to practice before the court. A hundred 
active duty, reserve, and civilian law- 
yers attended the program which also 
featured legal assistance and opera- 
tional law topics. 


Another aspect of lifting the “Khaki 
Curtain” is the development of a model 
program for local lawyers individually 
to welcome active duty lawyers new to 
the state. Our aim is to familiarize the 
newcomers with the local bar in their 
area, local courts, and the programs of 
the Bar which are available to help 
them with Florida law legal assistance 
problems. Two popular programs of our 
committee are Operation Stand-by and 
the Take One Program. Operation 
Stand-by is a list of Florida lawyers 
active duty legal assistance lawyers 
can call upon for help with specific 
problems of Florida law and procedure. 
Through the Take One Program our 
committee supplies active duty legal 
offices in the state with a free supply 
of Florida Bar pamphlets on a variety 


of legal topics. 

The Operation Consumer Protection 
videos produced by the committee un- 
der the leadership of John Copelan 
were copied and distributed to the 
major military bases in the state. In 
recognition of his outstanding contri- 
bution to the Desert Storm legal assis- 
tance effort, John Copelan received the 
committee’s Clayton B. Burton Award. 


HELEN H. SUNDGREN 
Chair 


Out-of-State 
Practitioner 


This past year has been a truly 
significant one for the Out-of-State 
Practitioner Committee. Following a 
survey of all out-of-state members, the 
committee voted to pursue division 
status for the 1992-1993 fiscal year. A 
subcommittee was formed which 
drafted a petition seeking division 
status, and, beginning last fall, sub- 
mitted that petition to the Program 
Evaluation Committee, Rules and By- 
laws Committee, and the Budget Com- 
mittee of the Board of Governors. The 
petition, after certain revisions, was 
formally accepted by all three commit- 
tees. Accordingly, the Out-of-State 
Practitioner Division will begin opera- 
tion in July 1992. 

The committee drafted and posed 
questions to The Florida Bar president- 
elect candidates which affect out-of- 
state members of The Florida Bar. The 
questions and answers of the candi- 
dates were printed in The Florida Bar 
News. 

The committee continued its efforts 
to bring legal education programs to 
out-of-state members by sponsoring an- 
other seminar providing an update of 
Florida law in New York City. This 
seminar was well attended and drew 
positive feedback from the participants. 

William S. Lindeman and Marguerite 
S. Boyd, who are completing their 
second term as co-chairs, wish to thank 
everyone who assisted the committee 
in its efforts to form the Out-of-State 
Practitioner Division, as well as with 
the other important projects under- 
taken by the committee during the last 
year. 

M. LINDEMAN 


MARGUERITE Boyp SMITH 
Co-Chairs 


Prepaid 
Legal Services 


The Prepaid Legal Services Commit- 
tee has undertaken a complete review 
of all prepaid legal services plans which 
are authorized by Ch. 9 of the Rules 
Regulating The Florida Bar. The 
comprehensive review of all plans has 
now resulted in all plans being in 
compliance with Ch. 9. 

The committee has placed great em- 
phasis on increasing awareness of group 
and legal service plans. To that end, 
the committee has joined forces with 
the Florida Lawyers’ Legal Insurance 
Corporation (FLLIC) to provide presen- 
tations to Bridge-The-Gap attendees 
throughout the State of Florida. These 
presentations were given and will con- 
tinue to be presented by an FLLIC 
beard member or the committee. The 
initial feedback from young lawyers 
who heard the presentation was very 
positive. 

A CLE seminar has been scheduled 
for the 1992 annual meeting. The semi- 
nar will be presented in conjunction 
with the Florida Lawyers’ Legal Insur- 
ance Corporation and will cover such 
topics as the regulation of group and 
prepaid legal services in Florida, op- 
portunities for attorneys to practice in 
group legal services fields, ethical con- 
siderations for attorneys involved in 
group and prepaid legal services, and 
practical tips for the legal service pro- 
vider. The speakers for the seminar 
will be the president of the Florida 
Lawyers’ Legal Insurance Corporation; 
the chair of The Florida Bar Prepaid 
Legal Services Committee, and the 
chief attorney for the UAW Legal Serv- 
ices Plan in the State of Florida. All 
three speakers have a wealth of experi- 
ence in their respective fields and are 
enthusiastic about the opportunity to 
share their topics with members of The 
Florida Bar. 

A subcommittee was formed 
concerning grievance procedures in re- 
lation to group and prepaid legal 
services. The subcommittee has been 
communicating with The Florida Bar 
concerning coordination of disciplinary 
matters that are related to group and 
prepaid legal services. Another sub- 
committee has been formed concerning 
increasing awareness of group and pre- 
paid legal services. That subcommittee 
has communicated with insurance 
plans licensed by F.S. Ch. 642 for the 
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purpose of obtaining general articles 
concerning prepaid plans and public 
relations. The response has been good. 

Finally, Paige Miller, staff liaison to 
the Prepaid Legal Services Committee, 
has prepared a staff manual for use 
by the program coordinator of the Pre- 
paid Legal Services Committee. The 
undersigned, along with all other mem- 
bers of the Prepaid Legal Services 
Committee, thank Paige for her profes- 
sionalism and assistance throughout 
the past year. 


RONALD P. GLANTZ 
Chair 


Probate Rules 


The Florida Probate Rules Commit- 
tee has the responsibility for monitoring 
statutory and case law, receiving re- 
commendations from members of the 
bench and Bar, and determining if 
changes are needed in the rules of 
procedure governing probate and guardi- 
anship. 

The rules are normally amended each 
four years unless some particular need 
or event requires an earlier amend- 
ment. The Florida Probate Rules 
Committee has divided itself into sub- 
committees in order to facilitate the 
study, drafting, and presentation of 
proposed changes. For convenience, the 
subcommittees are oriented geographi- 
cally throughout the state. A suggestion 
or recommendation, statutory change 
or significant appellant opinion is nor- 
mally assigned to a subcommittee for 
in-depth study and report to the full 
committee. The subcommittee normally 
will either recommend no change or 
propose a new rule or amendment with 
an initial draft of the proposed lan- 
guage. If the change is approved in 
concept by the full committee, it is then 
referred to our style committee which 
has the responsibility of properly 
incorporating the change into the ex- 
isting rules and making necessary 
language changes. The recommenda- 
tion of the style committee then comes 
before the full committee for final ap- 
proval. In instances when a committee 
note is necessary, the subcommittee 
normally will draft that as well. Com- 
mittee notes also are reviewed for style 
changes and come before the full com- 
mittee for a final vote. 

Proposed changes are submitted to 
the executive council of the Real Prop- 
erty, Probate and Trust Law Section 


and to the Board of Governors of The 
Florida Bar. No rule change is recom- 
mended to the Supreme Court until it 
has been approved by the Board of 
Governors. 

This year completes the four-year 
cycle for rules changes, and by the time 
this article appears, the current pro- 
posals for change will have been filed 
with the Supreme Court. The commit- 
tee proposals were published in The 
Florida Bar News so that any inter- 
ested person may file objections or 
other comments and be heard at the 
time of oral argument. It is expected 
that any changes approved by the court 
will become effective on January 1, 
1993. 

One of the changes recommended 
this year is to make mandatory the 
accounting standards which were sug- 
gested, but not made mandatory, in the 
1988 revision of Rule 5.346. Of signifi- 
cance this past year is the adoption by 
the court of a new rule governing 
Expedited Judicial Intervention 
Concerning Medical Treatment Proce- 
dures which became effective October 
1, 1991, and was in response to the 
Supreme Court opinion in the case of 
In re Guardianship of Browning, 558 
So.2d 4 (Fla. 1990). 


H. LAURENCE CoopeER, JR. 
SAMUEL S. SMITH 
Co-Chairs 


Professional Ethics 


The Professional Ethics Committee 
of The Florida Bar is one of the largest 
and most active Bar committees. The 
size of the committee was increased 
from 46 members to 50 members. The 
committee’s written opinions and pro- 
posed opinions were made available to 
the Bar members by publication in The 
Florida Bar News. 

The current committee met three 
times: June 1990; September 1990; 
and January 1991. All business that 
was pending before the committee was 
conducted within the time allotted for 
the meetings. 

There were a number of opinions 
issued by the committee last year that 
were of importance and concern to the 
Bar. The most important of which was 
a carry-over from last year’s agenda: 
Advisory Opinion 90-6 and its applica- 
tion to Rule 4-3.3. 

Advisory opinion (90-6) was the di- 
rect result of the Supreme Court’s 
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ruling in The Florida Bar v. Cunning- 
ham, 542 So.2d 1335 (Fla. 1989). It 
brought a barrage of response from the 
criminal defense bar and multiple re- 
quests for reconsideration by the 
committee. The groups who were in 
opposition submitted briefs and memo- 
randums to the committee for 
consideration at its June 1991 meet- 
ing. After considering these comments, 
the committee formally approved a 
revision of Opinion 90-6 at its Septem- 
ber 1991 meeting. 

The committee recommended at the 
January 10, 1992, meeting that the 
Board of Governors adopt language 
similar to that contained in Maryland’s 
version of Rule 4-3.3. The Maryland 
rule expressly states that an attorney 
representing a criminal defendant is 
not required to disclose that the defen- 
dant will testify, or has testified, falsely 
if the attorney reasonably believes that 
disclosure would jeopardize the defen- 
dant’s constitutional rights. 

A second area that was addressed 
and is still being addressed by the 
committee concerns ethical problems 
that can arise when an attorney re- 
ceives confidential documents that are 
sent to him or her inadvertently. The 
committee, despite hot debate on the 
subject, has not yet agreed on a final 
opinion. 

A number of committee members 
have expressed the views that the 
sender or attorney who loses the docu- 
ments should primarily bear any 
adverse consequences of misdelivery 
and that the attorney ethically may 
use the information contained in the 
misdelivered document for the benefit 
of the client. However, the committee 
is in agreement that the recipient 
should advise opposing counsel of re- 
ceipt of the documents and return 
them. This inquiry was carried over to 
the June 1992 meeting so that mem- 
bers of the committee could submit 
proposed opinions to the committee for 
consideration. 

The committee’s views contrast with 
General Accident Insurance Co. v. Borg- 
Warner Acceptance Corp., 483 So.2d 
505 (Fla. 4th DCA 1986). 

The Professional Ethics Committee 
of The Florida Bar has undertaken the 
responsibility of sponsoring and pre- 
senting an annual ethics seminar for 
two hours’ CLE credit for Florida Bar 
members. The second annual seminar 
is scheduled for the June 1992 annual 
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meeting of The Florida Bar in Orlando. 
Professional Ethics Committee 
1992-1993 Committee Goals and Objectives 


I. Address ethics inquiries and render opin- 
ions on questions of ethics submitted to The 
Florida Bar Ethics Department. 


II. Organize a program and secure speakers 
for the annually sponsored ethics seminar 
to be presented at the annual meeting of 
The Florida Bar. 


III. Organize and develop a better index to 
past ethics opinions. 


EMMETT ABDONEY 
Chair 


Professional Stress 


In the past year, the Professional 
Stress Committee has presented to 
Florida Bar members a variety of tested 
approaches to stress management. Our 
approaches have been broad based to 
affect private and government lawyers 
and other nonprivate practitioners, and 
law firms and sole practitioners. 

At the 1991 annual meeting of the 
Bar in Orlando, the committee spon- 
sored a workshop by the well known 
civil litigator and author Deborah L. 
Aaron. In the workshop long-term ca- 
reer goals and strategies for lawyers 
were examined and attendees were 
given insight in differentiating burn- 
out from job dissatisfaction and ways 
of dealing with it. Additionally, atten- 
dees were revitalized by our ever- 
popular free 10-minute, fully clothed 
relaxation break massage by licensed 
massage therapists of the Florida State 
Massage Therapy Association. The mas- 
sages became so popular that a waiting 
list developed. 

Our CLE program was not your 
everyday CLE. In November 1991, the 
committee presented by video “Com- 
mon Ethical Dilemmas: Recognizing 
Them and Coping with the Stress,” but 
used an innovative and exciting ap- 
proach—skits of real life dilemmas 
faced by attorneys, audience participa- 
tion, and review and discussion by a 
panel of experts—which was enthusi- 
astically received again. (The approach, 
developed by our former CLE chair, 
John Meyers, first appeared as a live 
presentation and taping in May 1991.) 

A continuation of the same format 
was undertaken this April in a live 
presentation of “Common Ethical Di- 
lemmas in Daily Practice: How to Cope 
with the Stress.” Through our CLE’s, 
the committee strives to increase the 


Bar membership’s knowledge of stress 
and ways to cope with it. 

In addition to CLE’s, the Profes- 
sional Stress Committee attempts to 
reach lawyers through its participation 
in the yearly “Bridge-The-Gap” semi- 
nars. The positive reception by the 
participants has resulted in an in- 
crease in the time allotted to our 
committee presenters. 

Our efforts to reach Bar members 
continue in the media _ with 
“Stresslines,’ articles on stress pub- 
lished in the Bar News. 

Judges, as well as lawyers, suffer 
from stress, so our education efforts, 
including coping mechanisms, extend 
to the judiciary. Our committee is plan- 
ning a presentation for the judiciary 
at the judges’ conference being held in 
June 1992. The presentation will in- 
volve skits of real life dilemmas facing 
judges and ways to cope with them and 
audience participation. 

For the 1992 annual meeting of The 
Florida Bar this month, the Profes- 
sional Stress Committee will sponsor 
a professional stress workshop by Roger 
I. Abrams, dean of Nova University 
Shepard Broad Law Center, and his 
wife, Frances E. Abrams, M.S. coun- 
seling, psychology. The goal of the 
workshop is to explore the sources of 
stress for lawyers and develop tech- 
niques to address the stress. Audience 
participation will be encouraged, and 
there will be relaxation and visualiza- 
tion exercises. Also, we will have free 
blood pressure checks by the Florida 
Nurses Association and again free, fully 
clothed massages by the Florida State 
Massage Therapy Association. 

Looking toward the future, our com- 
mittee has instituted a long-range 
planning subcommittee whose charge 
is to develop long-range goals and ways 
to implement the goals. To assist us in 
our planning, a short questionnaire 
has been developed for publication in 
the Bar News to obtain input from Bar 
members on what they would like to 
see our committee do and the speakers 
they would like for us to utilize. Input 
will help shape the committee’s en- 
deavors in the years to come. 

The Professional Stress Committee 
will continue to reach out to all mem- 
bers of the Bar and develop ways to 
fulfill the purpose of its existence which 
is to educate members of the Bar on 
the methods, skills, and techniques to 
use to better manage the stress that 


confronts them. 


Errou H. PowELL 
Chair 


Public Relations 


The Public Relations committee con- 
tinued its work with the very successful 
television public service announce- 
ments. During the year, two public 
service announcements were released: 
a 30-second spot regarding drug abuse 
and a 30-second spot recruiting volun- 
teers for the guardian ad litem program. 

The release of the guardian ad litem 
program spot was accompanied by press 
conferences with representatives of the 
guardian ad litem program statewide. 
As a result of the airing of the television 
spot, from November to January, The 
Florida Bar received over a thousand 
calls from volunteers for the program. 

The committee investigated the pro- 
duction of an ambitious program which 
would have resulted in the production 
of a series of five or six public service 
announcements on the related themes 
of citizens’ rights and responsibilities, 
based upon the Bill of Rights. The issue 
was debated by the committee; how- 
ever, approval required an expenditure 
of funds beyond the budget of the 
Public Relations Committee and would, 
therefore, have required matching 
funds from the Florida Bar Foundation 
and F.L.A.M.E. 

The Board of Governors determined 
that expenditure of funds for the over- 
all cost of the project, which was 
estimated at $300,000, was too high. 
Therefore, the request was tabled. Nev- 
ertheless, a straw vote indicated that 
the majority of the Board or Governors 
preferred The Florida Bar to continue 
with its regular program of public 
service announcements regarding so- 
cial issues that have an impact on the 
legal system. 

At the March meeting, the Board of 
Governors approved two additional 
spots covering the theme of a citizen’s 
responsibility to serve on a jury and 
the topic of living wills. Production will 
take place in the spring of this year 
and release of the spots will be during 
the 1992-93 administrative year. 

The committee also approved the 
Military Law/Aid to Servicemen Com- 
mittee’s “Operation Consumer Protec- 
tion,’ which involved four television 
programs on consumer issues to be 
distributed to the 13 military bases in 
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Florida and to the county attorney 
offices throughout the state. 

The Bar’s Committee for Gender 
Equality requested approval from the 
Public Relations Committee to produce 
and distribute a consumer pamphlet 
discussing the issue of sexual harass- 
ment. The committee approved the 
concept, which allowed the Committee 
on Gender Equality to begin writing 
the copy. The Public Relations Com- 
mittee will review the final version 
with a view to adding it to the Bar’s 
other consumer pamphlets on legal 
matters, which now number approxi- 
mately 30. 

Finally, the Public Relations Com- 
mittee worked with the Board of Legal 


The Public Relations 
Committee will 
produce a pamphlet 
discussing 
sexual harassment 


Specialization and Education regard- 
ing promotion of the certification 
program. The work continues on that 
project which involves the Public Rela- 
tions Committee, BLSE, Bar staff, and 
the Bar’s advertising agency of record, 
Beber Silverstein & Partners of Miami. 

The members of the committee 
worked extremely hard this year in 
attempting to accomplish the goals as 
set forth in the revised, updated mas- 
ter plan for public relations activities 
which serves as a guide and reference 
for Bar staff, the Public Relations Com- 
mittee, other committees and sections, 
and the Board of Governors. As always, 
the work could not be done without 
Jerry Butterfield, director of the Public 
Information and Bar Services Depart- 
ment, and his wonderful staff. 


Sanpy E. KARLAN 
Chair 
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Public Utilities Law 


The Public Utilities Law Committee 
continued its efforts to serve the Bar 
and its membership in a variety of 
ways. Since the membership at the 
committee is diverse in terms of indus- 
tries and clients represented, educa- 
tion is a primary objective. The prac- 
tice of public utilities law is also very 
much technology driven, thus programs 
tend to include a technical component. 

In addition to several business meet- 
ings, the committee hosted a tour of 
the Orlando Utilities Commission Stan- 
ton Power Plant. This facility repre- 
sents a state-of-the-art, coal-fired elec- 
trical generating plant. Members ob- 
served the coal transportation facility, 
the coal storage area, as well as the 
generating unit. The control room per- 
mitted observation of a variety of com- 
puterized operations and sophisticated 
monitoring equipment. A side trip of 
the Orange County Water Treatment 
Facility nearby gave members an op- 
portunity to observe another state-of- 
the-art, award-winning operation which 
incorporates advanced technology to 
treat sewage using water from the 
Stanton Plant’s cooling towers. 

In June, in conjunction with the 
annual meeting, the committee plans 
a tour of the Florida Solar Energy 
Center in Cape Canaveral, with lec- 
tures by energy engineers on recent 
developments in renewable energy and 
energy efficiency. The tour will include 
a visit to the center’s experimental 
facilities where the sun’s energy is 
converted to electricity and heat for 
various applications. 

The committee also conducted a CLE 
Program in Tallahassee in April enti- 
tled “Current Issues in Public Utilities 
Law.” The program focused on practice 
and procedure before the Florida Pub- 
lic Service Commission. The program 
featured speakers from the commission 
and staff, as well as private practitio- 
ners who represent clients before the 
PSC. 

An ad hoc subcommittee prepared a 
resource guide on the history and prac- 
tice of public utility law. The guide is 
targeted to members of the Bar who 
have an interest in the field, and to 
inform the general membership of the 
range of legal issues which comprise 
public utility law practice. 

Finally, the committee revised its 
scope and purpose statement to reflect 


its expanded focus from energy law to 
public utility law in general. Each 
activity undertaken by the committee 
is intended to further its purpose, which 
is “to gather and disseminate informa- 
tion, share expertise, and advise the 
Bar on the legal, technical, and eco- 
nomic issues related to regulated utili- 
ties providing electric, gas, water, 
sewer, and telephone services.” 


COLLEEN McCann KETTLES 
Chair 


Real Estate 
Certification 


The Real Estate Certification Com- 
mittee is charged with the responsibil- 
ity of reviewing and approving all ap- 
plications for real estate certification. 
In addition, the committee is charged 
with the responsibility of preparing, 
administering, and grading the exami- 
nation. 


The basic qualifications to be eligible 
to apply are: 


1) The applicant must have been 
engaged in the practice of law for a 
period of five years as of the date of 
filing an application. The years of law 
practiced need not be consecutive. 


2) During the three years immedi- 
ately preceding the date of application, 
40 percent of the applicant’s practice 
must have been related to matters in 
which issues of real estate law were 
significant factors and in which the 
applicant had substantial and direct 
participation in those real estate is- 
sues. 


Each application is reviewed by the 
staff of The Florida Bar to determine 
if basic eligibility has been obtained 
by the applicant. Once this determina- 
tion is made, each application is sub- 
mitted to the committee for its review. 
The committee reviews the application, 
the disciplinary record of the applicant, 
if any, the continuing legal education 
hours, and peer review by attorneys 
familiar with the applicant’s practice. 
A minimum of two members of the 
committee review each application. 


The real estate certification exami- 
nation consists of 12 essay questions 
of which the applicant is required to 
answer four questions, 60 multiple 
choice questions, and items related to 
the preparation/examination of closing 
documents. The questions are prepared 


by the members of the committee and 
discussed by the full committee in 
detail before they are approved for 
inclusion in the exam. 

The essay questions and the items 
related to the preparation/examination 
of closing documents are graded by the 
committee member who prepared the 
question. The committee is well aware 
that the applicants are practicing at- 
torneys and attempts to select questions 
which pertain to “the real life” practice 
of real property law. 

The committee publicized the re- 
wards of being certified and the re- 
sponsibility of an attorney to clients. 
Articles were prepared for publication 
in local bar association newsletters and 
the Fund Concept, and handouts were 
given to attendees at various real es- 
tate seminars. The results have been 
encouraging with 96 applications re- 
ceived to take the exam. The previous 
high for applications was in the first 
year, with 75 applicants taking the 
exam. 

The committee has also been in- 
volved in preparing the application and 
adopting procedures for recertification. 
The first group of certified real prop- 
erty lawyers will be eligible for recerti- 
fication next year. 

The committee has met five times 
during the past year and has put in 
many hours of hard work. Special rec- 
ognition should be given to Vice-Chair 
Neal A. Sivyer, Tampa; Immediate 
Past-Chair James C. Conner Jr., Tal- 
lahassee; J. Dudley Goodlette, Naples; 
Carlos M. Megias, West Palm Beach; 
Robert J. Pleus Jr., Orlando; and 
Joseph T. Schwartz, Hollywood. 

Professor Mandell Glicksberg of the 
UF School of Law attends committee 
meetings and is an indispensable advi- 
sor to the committee. 

Many thanks go to The Florida Bar 
committee coordinator, Rosalyn Scott, 
who willingly performed every task 
requested and has been essential to the 
function of the committee. She, too, is 
indispensable to the operation of the 
committee. 

The committee’s position is certifica- 
tion is not just an award or another 
certificate for an attorney to hang on 
the wall, but an announcement to an 
attorney’s clients that the attorney 
cared enough to do his or her best. 


RoBert L. Moore 
Chair 


Rules of Judicial 
Administration 


Over the past year, the Rules of 
Judicial Administration Committee 
dealt with a number of issues of signifi- 
cance to the attorneys and judges of 
Florida. 

The committee addressed the fact 
that the Florida Rules of Civil Proce- 
dure, the Florida Rules of Criminal 
Procedure, and the Florida Statutes 
each set forth a different procedure for 
parties to seek the disqualification of 
trial judges. In an effort to resolve this 
conflict, the committee approved a rule 
on the subject designed to apply to all 
cases in all divisions of the trial courts 
of this state. The rule is based on the 
opinion in Brown v. St. George Island, 
Ltd., 561 So.2d 253 (Fla. 1990). It is 
hoped that this rule will establish one 
proper approach and end the confusion 
that has arisen from the conflicting 
procedures that presently exist. 

The committee also adopted a pro- 
posal to require that requests by 
attorneys to participate by telephone 
in motion hearings set for 15 minutes 
or less must be granted unless there 
is a showing of good cause to deny 
them. This rule does not apply to 
criminal, delinquency, or appellate pro- 
ceedings. The committee felt that this 
requirement will allow attorneys to 
save meaningful amounts of travel time 
and that it will result in reduced costs 
to clients. 

In an effort to achieve a significant, 
positive environmental impact in an 
area that directly relates to the prac- 
tice of law, the committee approved a 
requirement that all pleadings and 
documents filed in the courts of this 
state be on recycled paper. The com- 
mittee believed that because of the 
massive amounts of paper used by 
attorneys, the adoption of such a rule 
will have a major effect on the environ- 
ment. Moreover, it was felt that this 
rule presents an opportunity for the 
lawyers of Florida to assume a leader- 
ship role on this important issue and 
to act as a catalyst for the rest of 
society on the matter. 

Responding to a request from the 
Unlicensed Practice of Law Depart- 
ment of The Florida Bar, the committee 
voted in favor of requiring that lawyers 
must be active members of the bars of 
other states in order to be allowed to 
appear in a particular case in a Florida 


court. Under the existing rule, inactive 
members of the bars of other states 
may be given permission to appear as 
long as they are in good standing with 
the other bar. Thus, individuals not 
eligible to appear in the courts of the 
states in which they are admitted to 
practice have been eligible to appear 
in particular cases in Florida. The 
requirement approved by the commit- 
tee is an effort to change this situation. 

With regard to this matter, the com- 
mittee also adopted a requirement that 
an attorney who is admitted in another 
state and who seeks leave to appear 
in a Florida case must include in a 
verified motion to appear the number 
of cases in which the attorney has 
made such motions in Florida in the 
preceding three years. This require- 
ment is an effort to address the fact 
that some individuals have made a 
large number of appearances in par- 
ticular cases in this state without 
having been admitted to The Florida 
Bar. It is believed that when judges are 
informed of the number of previous 
motions individuals have filed, they 
can curb abuses and deny motions 
under appropriate circumstances. 

The committee also engaged in a 
comprehensive rewrite of the existing 
rules, revising them to make their 
language gender-neutral. 

The committee is presently working 
on a rule to govern the filing of plead- 
ings and documents by electronic 
means. It is expected that the commit- 
tee will conclude its consideration of 
this matter later this year or early 
next year. 

The proposals that the committee 
has approved have been submitted to 
the Supreme Court of Florida in the 
committee’s four-year cycle report. As 
required by Florida Rule of Judicial 
Administration 2.130, this report pre- 
sented all annual report recommended 
changes to the rules adopted by the 
committee over the four-year period 
covered by the cycle that have not been 
previously submitted to the court. 

In its role as a clearinghouse for all 
the various rules committees, the com- 
mittee also reviewed the four-year cycle 
reports of each other rules committee, 
identifying conflicts between the vari- 
ous proposals and with existing rules. 

The variety and nature of the issues 
before the committee made for an in- 
teresting and rewarding year for 
committee members. The committee 
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believes and hopes that its efforts will 
prove to benefit the legal profession in 
the years to come. 


AntHoNny C. Musto 
Chair 


Student 
Education and 
Admissions to the Bar 


Over the years, this committee has 
been at the heart of every major issue 
involving lawyer competence and pro- 
fessionalism. It was the first Bar 
committee ever to gain permission di- 
rectly from the Supreme Court to 
review application and admission prac- 
tices and procedures of the Board of 
Bar Examiners and make a report 
directly to the Supreme Court. These 
are the major accomplishments and 
ongoing projects of our committee dur- 
ing the 1991-1992 year: 

We concluded our study and recom- 
mendations to the Supreme Court 
regarding the policies and procedures 
used by the Board of Bar Examiners 
during the application and admission 
process. This was important to the Bar 
because many members perceive the 
Board of Bar Examiners as a sort of 
“Star Chamber.” Our committee tried 
to work with the Board of Bar Examin- 
ers to provide them with some 
constructive and positive ideas to im- 
prove their methods. Unfortunately, 
we were met with strong resistance, 
because the Board of Bar Examiners 
tends to be very territorial and sensi- 
tive to outside criticism. Justice Grimes, 
who was the liaison at the time, asked 
us to make our report directly to him 
and we made 12 recommendations de- 
signed to eliminate unnecessary 
bureaucracy and intimidation which 
exists in the present system. 

Protecting the public welfare and 
enhancing lawyer professionalism 
prompted our committee to undertake 
a three-year study to determine what 
steps that law schools, The Florida 
Bar, and the judiciary can take to 
improve lawyer competence. We recom- 
mended that the Board of Governors 
adopt a three-tiered system for license 
to practice law. Individuals at Tier 1 
would be admitted but not eligible to 
practice without supervision by a quali- 
fied attorney; Tier 2 attorneys would 
be qualified and determined to have 
met the minimum requirements set 
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by the Supreme Court; Tier 3 would 
be board-certification. This was a very 
politically sensitive issue which most 
of the Bar and the law schools rejected. 
Nevertheless, the fact remains that 
many attorneys are not fully compe- 
tent to practice in certain areas with- 
out more training than a law degree 
provides. On the bright side, all of 
Florida’s law schools have made great 
strides in the past five or six years, 
especially by implementing various clini- 
cal programs and “mentor” programs 
to help lawyers be better prepared for 
the “real world” practice of law. Simi- 
larly, the Young Lawyers Division has 
done a great job with their enhanced 
“Bridge-The-Gap” seminars. Judges 
around the state have begun to take 
stronger action regarding lawyers who 
appear before them unprepared. The 
Florida Bar has instituted many pro- 
grams to help attorneys who are 
already in practice. 

One of our proudest achievements is 
the establishment of a standing sub- 
committee on minority issues. Women 
and minorities lack proportionate rep- 
resentation in leadership positions in 
the Bar, as well as throughout our 
profession. We do not advocate quotas, 
but we do advocate encouraging and 
mentoring women and minorities so 
that in the years to come, they will be 
able to share fully in the good work 
that the Bar does. 

We have another exciting academic 
conclave slated for the annual conven- 
tion. Project Chair Cary Singletary, 
along with his committee, is develop- 
ing a program that will deal with the 
changing practice of law in the 1900's, 
which will include topics such as job 
satisfaction, changing demographics, 
and changing expectations. The infor- 
mation you obtain will help you better 
plan your practice during the next 
several years. 

I am deeply grateful to my commit- 
tee members for the hard work they did 
and to the Bar presidents over the past 
six years who have allowed me to serve 
on this committee. 


Ropney G. RoMANO 
Chair 


Tax Certification 
Committee 


The Tax Certification Committee for 
the year commencing July 1, 1991, 
experienced a new and growing respon- 


sibility of reviewing and approving an 
expanded number of applications for 
tax certification as the result of 63 
examinees sitting for the tax certifica- 
tion exam in March of 1991, of which 
58 successfully completed the exam. 
This resurgence in tax certification 
was due to the implementation initi- 
ated by this committee on a first-time 
basis that would allow applicants to sit 
for the examination prior to their for- 
mal application process, assuming they 
met the other requirements for certifi- 
cation. The idea proved extremely popu- 
lar as evidenced by the examination 
participation. Thus, this committee was 
faced with the review of in excess of 
50 applications for approval for certi- 
fication, when in past years, this num- 
ber barely exceeded 10. This was a 
welcome change to certification under 
The Florida Bar, and a potential in- 
crease to our existing membership of 
approximately 300 by an additional 
20 percent. 

One of the primary responsibilities 
charged to this committee is the pro- 
motion, marketing, and support of tax 
certification through the taking of the 
examination, and the eventual success- 
ful application through the committee. 
The element of surprise seemed to 
wear off during the second half of this 
fiscal year when 18 applicants were 
scheduled for the certification exam in 
March 1992, and 13 completed the 
exam. The committee will complete the 
review of those exams in May and 
report the results to the Bar. 

The committee is actively involved 
in the preparation and planning of the 
certification exam, which is given in 
March of each year, and is primarily 
responsible for arranging for the prepa- 
ration of exam questions, sponsoring 
and conducting the exam, and complet- 
ing the grading process. Members of 
the faculty of our Florida law schools 
participate as well as Florida practitio- 
ners well-known in the area of taxa- 
tion. 

Another very important part of the 
exam process is the tax review course 
sponsored by the Tax Section of The 
Florida Bar, and encouraged by this 
committee. This review course is held 
in February of each year, prior to the 
exam, and the reputation of this course 
over the years has been so outstanding 
that many tax attorneys participate in 
the review course, even though they 
are not applicants for certification or 
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prospects for the exam. 

The Tax Certification Committee is 
probably the only certification commit- 
tee under The Florida Bar that meets 
monthly. Normally, 10 of these meet- 
ings are by phone conference and two 
are in person, the personal meetings 
for the purpose of grading exams and 
determining the final results in the 
spring, and meeting in the fall for the 
review of applications for approval for 
certification. The members of the com- 
mittee during the past year included 
William P. Battaglia, vice-chair, Jerald 
D. August, Nathaniel L. Doliner, Robert 
S. Hightower, Henry H. Raattama, Jr., 
Donna L. Seiden, and James J. 
Freeland, academic liaison. 

The reason for the monthly meetings 
is due to the large amount of CLE 
credit requests for certification. The 
committee reviews monthly approxi- 
mately 25 to 30 individual requests. 
These requests can be based on atten- 
dance, lecturing, teaching, home study, 
and publications, all within the guide- 
lines of our standards for certification 
of a board-certified tax lawyer. 

Finally, the Tax Certification Com- 
mittee could not operate successfully 
without the invaluable assistance and 
ongoing input from our certification 
specialist and Florida Bar coordinator, 
Cheryl Parry. This has been an ex- 
tremely active year for tax certification 
and the members of this committee 
feel most encouraged that certification 
is having a positive impact on the 
image of the professional in The Flor- 
ida Bar, and will continue to do so with 
the continued support of The Florida 
Bar. 


Tuomas M. DonAHOOo 
Chair 


Traffic Court Rules 


The Traffic Court Rules Committee 
has taken great strides in attempting 
to keep pace with the changes in Flor- 
ida’s traffic laws. The legislature, in its 
great wisdom, feels that it must prom- 
ulgate changes in Florida’s D.U.I. and 
driver license suspension laws. The 
courts throughout the state are at- 
tempting to interpret these changes, 
and the responsibility for the proce- 
dural rules changes has placed a great 
burden on the Traffic Court Rules 
Committee. 

The Traffic Court Rules Committee 
is composed of 38 members; six are 


active county judges; three are hearing 
officers; and the remaining members 
are prosecutors, criminal defense law- 
yers, and public defenders. The 
diversity of the membership ensures 
balanced input. 

During 1990, the committee pre- 
sented a seminar on driving under the 
influence during the midyear meeting. 
The committee is planning another 
seminar at the June annual meeting 
in Orlando. The main topic of the 1992 
seminar will be driver license rein- 
statement under the new Department 
of Highway Safety and Motor Vehicles 
regulations. The seminar will also in- 
clude a D.U.I. law update, and a hands- 
on demonstration of the Intoxilizer 
5000. 

The committee submitted an emer- 
gency amendment to Traffic Court Rule 
of Practice and Procedure 6.156, which 
deals with the Traffic Court Review 
Committee. Oral argument was held 
April 8. The proposed amendments 
are opposed by the Traffic Court 
Review Committee. 

The committee also completed its 
four-year cycle review and revision of 
the Rules of Practice and Procedure for 
Traffic Courts. The proposed amend- 
ments were unanimously approved by 
the Board of Governors in December 
and submitted to the Supreme Court 
on April 1. There is no opposition to 
these proposed changes. 


DoMINIC BACCARELLA 
Chair 


Unlicensed 
Practice of Law 


This past year the Unlicensed Prac- 
tice of Law Committee has taken great 
strides in implementing programs that 
serve the public interest. Perhaps the 
most significant is the committee’s in- 
volvement in the area of the promulga- 
tion of simplified forms. Recognizing 
that the adoption of simplified legal 
forms would greatly increase access to 
the legal system, the UPL Committee 
continues to work with the Standing 
Committee on Simplified Forms and 
the Committee on Access to the Legal 
System in an effort to get forms before 
the Supreme Court of Florida. The 
Supreme Court has approved a packet 
of simplified forms to be used in the 
dissolution area, a few miscellaneous 
forms, and forms in the landlord- 


tenant area. 

The committee currently has several 
proposed formal advisory opinions pend- 
ing before the Supreme Court. The first 
involves the question of nonlawyers 
drafting residential leases of one year 
or less in duration. As part of its 
opinion, the committee filed a proposed 
residential lease of one year or less in 
duration with the court. The commit- 
tee is now working with the other 
parties involved in the opinion to come 
up with a lease all parties can agree on. 

Another question pending before the 
court involves nonlawyer preparation 
of living trusts. Testimony received by 
the committee shows a great deal of 
public harm in this area. The court 
heard oral argument on the opinion in 
March, and hopes to receive a ruling 
sometime this year. 

The third opinion pending before the 
court involves nonlawyer participation 
in residential evictions. The committee 
found that with the exception of serv- 
ing the three-day notice, nonlawyer 
preparation of a residential eviction 
constitutes the unlicensed practice of 
law. 

The UPL Committee, with the assis- 
tance of our staff investigators and 
local circuit committees, has referred 
several cases to local state attorney 
offices for prosecution. Engaging in the 
unlicensed practice of law is a misde- 
meanor in Florida and the committee 
appreciates the support they have re- 
ceived thus far. 

As in years past, the number of 
unlicensed practice of law complaints 
keeps increasing. Our 29 local circuit 
committees are doing an outstanding 
job investigating the cases and making 
recommendations as to their disposi- 
tion. 

The UPL Committee performs the 
same function regarding nonlawyers 
as grievance committees and the Board 
of Bar Examiners perform for members 
of the Bar and candidates for admis- 
sion to the Bar—assuring members of 
the public will not be victimized by 
consumer fraud which would otherwise 
cause great public harm. 


JOSEPH R. BoypD 
Chair 


Voluntary Bar Liaison 


The Voluntary Bar Liaison Commit- 
tee, as its name indicates, attempts to 
link The Florida Bar with local and 
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specialty bars, and to act as a conduit 
and clearinghouse for interbar issues. 
The primary project of the committee, 
working with the Florida Council of 
Bar Presidents, is the Voluntary Bar 
Leaders’ Conference. 

The Voluntary Bar Leaders’ Confer- 
ence in past years has been held at a 
variety of locations, both independently 
and in conjunction with other Florida 
Bar activities. 

Last year, the conference was held 
on June 26, in conjunction with the 
annual meeting. Approximately 50 vol- 
untary bar leaders from around the 
state met to learn and share ideas. 
Outreach programs for elderly and chil- 
dren, community involvement projects, 


~ 


The Voluntary Bar 
Liaison Committee’s 
1992 Voluntary Bar 
Leaders’ Conference 
will focus on the 
methods by which the 
Joint committee will 
look at delivery of 
legal services to the 
poor 


and member services and involvement 
were some of the hot topics. Clarence 
Jones gave pointers on dealing with 
the media and on how to communicate 
the voluntary bar’s message to the 
public. 

Plans are underway, as of this writ- 
ing, for the 1992 Voluntary Bar 
Leaders’ Conference. The event is 
chaired by committee Chair Jeff Ar- 
nold. The conference will take place 
on June 27, immediately following the 
annual meeting. This year the program 
will focus on the methods by which the 
joint committee will look at the deliv- 
ery of legal services to the poor. The 
report was adopted February 20, by the 
Florida Supreme Court. The confer- 
ence is open to everyone who is in a 
leadership position with a voluntary 
bar association in Florida. 

With The Florida Bar’s current 
budget squeeze, an amendment was 
needed to provide for this year’s confer- 
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ence. The Budget Committee approved 
the money and also budgeted for next 
year’s Voluntary Bar Leaders’ Confer- 
ence. Members of the committee were 
successful in lobbying to keep the con- 
ference. 

Another project of the committee is 
the Law Week workshop held at the 
midyear meeting. Chaired by Jeff Ar- 
nold, the workshop focused on law 
week projects that local bars could 
undertake. About 30 Law Week chairs 
showed up for the very successful ses- 
sion. 


C. JEFFREY ARNOLD 
Chair 


Workers’ 
Compensation 
Certification 


The Workers’ Compensation Certifi- 
cation Committee has continued to 
fulfill its annual duty of reviewing 
applications, preparing an examina- 
tion, and making final determinations 
regarding the certification of workers’ 
compensation lawyers. 

This past year has seen an increase 
in applications for certification and it 
is believed that ultimately, about 35 
lawyers will be approved to take the 
examination, as compared to 20 to 25 
in previous years. This has created an 
increased workload for the seven com- 
mittee members in reviewing applica- 
tions, seeking lawyer evaluations, and 
evaluating independently the experi- 
ence and trial work of applicants. 

The annual creation of an examina- 
tion continues to be a difficult and 
time-consuming project for the commit- 
tee. This is particularly true in the 
area of workers’ compensation, where 
there seem to be significant annual 
changes in the law. The committee 
took a new approach to organization 
on the development of the test and it 
has resulted in the test being virtually 
finalized at an earlier point than ever. 

Workers’ Compensation Certification 
is still a relatively new area and is 
confronted with challenges to its rules 
and requirements. The most difficult 
problem this year seems to concern 
questions regarding whether appellate 
lawyers, or lawyers who do a signifi- 
cant number of appeals, could 
substitute appeals for trials, in order 
to meet the minimum 30 trials re- 
quired for certification. It was felt that 


this could not be done under present 
rules and that some effort needed to 
be undertaken to allow appeals to sub- 
stitute for trials in perhaps a small 
number of cases. 

The annual examination was given 
on May 8, and the committee will meet 
this month to grade the examinations 
and report to the Bar as to those who 
should be certified. 

This committee has met often and 
put in significant hours to try to assure 
to workers’ compensation lawyers a 
fair but challenging examination, as 
well as a fair grading process. Special 
thanks to our members, who are Ivan 
Matusek, vice chair, Vince Lloyd, Mar- 
ilyn Strauss, Ray Malca, Herb 
Langston, and Dorothy Sims. Our ap- 
preciation also to our coordinator, 
Rosalyn Scott. 


PETER C. BURKERT 
Chair 


SINCE 1974, MORE THAN 1800 
MANATEES HAVE DIED IN 
FLORIDA 


TIME IS RUNNING OUT 
Help support manatee conservation 
efforts by sending your tax-deductible 
contribution to: 


Save the Manatee® Club 
500 N. Maitland Ave. 
Maitland, FL 32751 
Or call for further information 
1-800-432-JOIN 


Funds raised go toward public awareness, 
education, research, and lobbying efforts. 
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TRIAL LAWYERS FORUM 


The Evolution of the Medical 
Malpractice Statute of Limitations 


lorida Statute §95.11(4)(b) 
contains the statute of limi- 
tations applicable to medical 
malpractice actions arising 
in the State of Florida.! Since its 
promulgation, the interpretation, scope, 
and breadth of F.S. §95.11(4)(b) itself 
has been greatly disputed and inevita- 
bly, such statute has been the focus of 
extensive litigation within our state. 
The purpose of this article is to 
provide an overview of various deci- 
sions rendered by the Florida courts 
interpreting when the medical mal- 
practice statute of limitations contained 
within F.S. §95.11(4)(b) begins to run. 
In this regard our discussion will 
begin with the Florida Supreme Court’s 
1976 decision of Nardone v. Reynolds, 
333 So.2d 25 (Fla. 1976). Briefly, the 
facts of this case involve a 13-year-old 
child admitted to a hospital due to 
various symptoms and subsequently 
undergoing numerous surgeries and 
diagnostic procedures. The child was 
ultimately discharged from the hospi- 
tal comatose and completely blind, with 
such conditions being known by the 
parents of the child at that time. A 
medical malpractice action was com- 
menced by plaintiffs more than five 
years from the date of the child’s 
discharge from the hospital. Concerning 
the medical malpractice statute of limi- 
tations which was applicable to the 
Nardone case,2 the Supreme Court 
held that the statute of limitations in 
medical malpractice actions commenced 
either i) when plaintiff had notice of the 
negligent act giving rise to the cause 
of action, or ii) when the plaintiff had 
notice of the physical injury which was 
the consequence of the negligent act.? 
In addition to the foregoing, the Su- 
preme Court also held that for purposes 
of commencing the statute of limita- 
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tions in medical malpractice actions, 
knowledge as to the contents of obtain- 
able medical records is imparted to the 
patient and/or the patient’s guardian.* 

The Supreme Court once again vis- 
ited the issue of when Florida’s medical 
malpractice statute of limitations con- 
tained within F.S. §95.11(4)(b) begins 
to run in the case of Moore v. Morris, 
475 So.2d 666 (Fla. 1985). In Moore, 
complications arose requiring a 
C-section delivery by the defendant 
physician. Subsequent to delivery, the 
infant’s father was advised by the 
health care providers that the infant 
might not survive. Ultimately, the in- 
fant appeared to recover fully, with the 
parents being told by the physicians 
that the infant would be fine. At three 
years old, the child was diagnosed as 
having brain damage. The child’s par- 


ents filed a medical malpractice action 
against the health care providers in- 
volved in the child’s delivery approxi- 
mately four years and nine months 
after the child’s birth. The medical 
malpractice statute of limitations ap- 
plicable to this action was four years. 
In Moore, the Supreme Court affirmed 
the principles set forth in Nardone by 
holding that the medical malpractice 
statute of limitations began to run 
when the plaintiff knew or should have 
known of the injury or negligence.® As 
applied to the facts in Moore, there was 
a genuine issue of material fact as to 
whether the parents of the child were 
on notice or should have been on notice 
of the negligent act or injury within 
four years from the child’s birth due 
to the fact that the child had recovered 
after the birth, with the parents being 
assured that the child was fine.® 

In 1990 the Florida Supreme Court 
affirmed the principles set forth in 
Nardone and Moore in the case of 
Barron v. Shapiro, 565 So.2d 1319 
(Fla. 1990).? In Barron, plaintiff devel- 
oped a postsurgical infection which 
subsequently resulted in plaintiff be- 
ing diagnosed as blind in both eyes. 
Plaintiff was discharged from the 
health care facility in February 1980, 
completely blind. In January 1982, a 
subsequent treating physician was of 
the opinion that plaintiff's blindness 
was caused by defendant Barron’s fail- 
ure to administer antibiotics prior to 
surgery. As a result, the Shapiros filed 
a medical malpractice action on Janu- 
ary 29, 1982. Concerning this case, the 
Supreme Court held that the statute 
of limitations applicable to medical 
malpractice actions commenced when 
the injury, blindness, was discovered.® 
In reaching its decision, the court 
stated that in applying the principles 
of Nardone, the plaintiffs were on 
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notice of Mr. Shapiro’s injury at least 
by December 31, 1979, the date that 
Mr. Shapiro was diagnosed blind. In 
addition, the court noted that plaintiffs 
had access to the medical records and 
like Nardone, knowledge of the con- 
tents of the medical records would be 
imputed to the plaintiffs.1° Specifi- 
cally, the Shapiro court found that the 
“contention that the statute of limita- 
tions did not commence to run until 
[Mrs. Shapiro] had reason to know that 
the injury was negligently inflicted 
flies directly in the face of both Nar- 
done and Moore.”!! Thus the Supreme 
Court specifically held that knowledge 
of “negligence” by potential plaintiffs 
was not required to begin the ticking 
of the statute of limitations in medical 
malpractice actions. What was re- 
quired, according to Florida’s Supreme 
Court, was either knowledge or notice 
of the injury or knowledge or notice of 
the negligent act. 

In January 1991, the Supreme Court 
in University of Miami v. Bogorff, 
So.2d__, FLW S149 (Fla. 1991), once 
again chose to follow the principles set 
forth within Nardone, Moore, and Bar- 
ron by holding that the statute of 
limitations relating to medical mal- 
practice actions would begin to run 
either when there was knowledge or 
notice of the injury, or knowledge or 
notice of the negligent act, not both.!2 
By so holding, the Supreme Court 
rejected the Third District Court of 
Appeal’s contention that the triggering 
event for the medical malpractice stat- 
ute of limitations was notice or knowl- 
edge of the injury plus notice or 
knowledge of the negligent act which 
caused the injury.!5 The court pointed 
out that there was no dispute as to 
when the plaintiffs knew of the injury 
in question and even though they did 
not know of the medical negligence, 
they knew the physician who treated 
their child and of the injury, which was 
enough, according to the Supreme 
Court, for the plaintiffs’ cause of action 
to accrue.'4 The Supreme Court did 
acknowledge that the Bogorff child’s 
condition might not have been easily 
distinguishable from the expected ef- 
fects of leukemia from which he 
suffered, however, the court opined 
that the knowledge required to com- 
mence the running of the statute of 
limitations need not rise to that of legal 
certainty, but that plaintiffs only need 
to have notice through the exercise of 
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reasonable diligence, of the possible 
invasion of their legal rights.15 As in 
Nardone, the Supreme Court once again 
imputed upon the plaintiffs’ knowledge 
of accessible medical records.!® 
Interestingly enough, following the 
Florida Supreme Court’s holding in 
Bogorff, and despite the consistent hold- 
ings by the Florida Supreme Court 
concerning F.S. §95.11(4)(b), there were 
several Second District Court of Appeal 
opinions concerning when the statute 
of limitations in medical malpractice 
actions would be triggered, which dif- 
fered from the opinions of the Supreme 
Court. The first such Second District 
Court of Appeal case was Goodlet v. 
Steckler, 586 So.2d 74 (Fla. 2d DCA 
1991). Within the Goodlet majority 
opinion, the court expressed difficulty 
in applying the concept of “incident” 
contained within F.S. §95.11(4)(b) to 
the elements required to commence a 
medical malpractice action.!7 In this 
regard, the district court noted that 
“the plaintiff need not know the entire 
story in detail before the statute of 
limitations commences”!8 but, accord- 
ing to the court, the critical question 
is what minimum facts are necessary 
to give plaintiff notice that a timely 
investigation should begin so that he 
or she may discover additional facts 
needed to support medical malpractice 
action.!9 Continuing, the Goodlet court 
suggested that a medical malpractice 
action involves at least the following 
seven factual considerations: 1) The 
identification of the plaintiff; 2) the 
existence of a relationship between the 
plaintiff and the health care provider 


to create a legal duty; 3) the identifica- 
tion of the health care provider who 
owes a duty; 4) the standard of care 
owing to the plaintiff; 5) the facts 
establishing a breach of the standard 
of care; 6) the proximate causation; and 
7) injury.2° The Goodlet court, after 
listing the above factors, suggested 
that the Bogorff decision triggered the 
statute of limitations by knowledge of 
factor 7, or factors 4 and 5.2! However, 
the court expressed uncertainty as to 
“what knowledge” the Supreme Court 
in Bogorff intended to require of plain- 
tiff concerning factors 1 through 3.22 
The district court was of the opinion 
that the plaintiff in Goodlet did have 
knowledge of factors 1 through 3 and, 
therefore, they did not feel the need to 
determine whether Goodlet factors 1 
through 3 were critical for the com- 
mencement of the medical malpractice 
statute of limitations.2? In requiring 
knowledge of injury, Goodlet factor 7, 
to trigger the statute of limitations, the 
Second District felt that at the time 
Mrs. Goodlet was informed of her 
daughter’s death, she was informed of 
the type of injury that the Bogorff court 
intended to commence the medical mal- 
practice statute of limitations.”4 

On the same date that the Second 
District Court of Appeal rendered its 
decision in Goodlet, it also rendered its 
decision in Nemeth v. Harriman, 586 
So.2d 72 (Fla. 2d DCA 1991). The 
Nemeth decision, written by Judge 
Lehan and concurred to by Judges 
Danahy and Patterson, addressed the 
terms “incident” and “occurrence” con- 
tained within F.S. §95.11(4)(b). In 
analyzing these terms, the district court 
noted that under the circumstances of 
the Nemeth case, “incident” and “occur- 
rence” must refer to the manifestations 
of plaintiffs physical symptoms in 1988 
as opposed to the misdiagnosis date in 
1980.25 The district court in the Ne- 
meth decision attempted to distinguish 
Bogorff by indicating that the plaintiffs 
in such case were fully aware of their 
son’s injury as opposed to the fact that 
Mr. Nemeth did not know of his injury 
until eight years after the alleged 
malpractice occurred.2 The Nemeth 
opinion appears to be an attempt by 
the Second District to recede from the 
Supreme Court holdings of Nardone 
and Barron, by defining “incident” and 
“occurrence” as contained within F.S. 
§95.11(4)(b) as the full manifestations 
of symptoms as opposed to notice or 


il 


knowledge of the injury.27 

Once again in the case of Rogers v. 
Ruiz, So.2d ___, FLW D3076 
(Fla. 2d DCA 1991), the Second Dis- 
trict Court of Appeal addressed the 
issue of when the statute of limitations 
in medical malpractice cases would 
begin to run. Judge Lehan, as in the 
Nemeth decision, wrote the majority 
opinion. Within this opinion, Judge 
Lehan stated that the running of the 
medical malpractice statute of limita- 
tions had been triggered when the 
plaintiff was informed of her husband’s 
death which resulted during a surgical 
procedure performed by defendant Ruiz, 
at the defendant hospital, which was 
more than two years prior to the serv- 
ing of a medical malpractice presuit 
notice required as a condition pre- 
cedent to filing of medical malpractice 
actions in the State of Florida.?® In 
specifically addressing the question as 
to when the medical malpractice stat- 
ute of limitations would begin to run, 
the Rogers court held that the statute 
of limitations was triggered when i) 
plaintiff was informed of her husband’s 
death, and ii) plaintiff had notice of the 
incident which was defined as the 
surgery involving the defendant which 
resulted in injury.?9 In so holding, the 
district court noted that the Goodlet 
majority opinion rendered by their dis- 
trict declined to state whether notice 
of the injury alone was enough to 
trigger the statute of limitations in a 
medical malpractice case or whether, 
in addition, and as set forth in Judge 
Lehan’s concurring opinion in Goodlet, 
notice of defendant’s involvement with 
the injury was also necessary.2° In 
holding that both the above require- 
ments were necessary, Judge Lehan 
wrote that notice of injury alone should 
not be construed “literally,” in which 
case a plaintiff would be barred from 
bringing an action without evidence 
that plaintiff had notice of the person 
or circumstances which caused the 
injury.2! The Second District in the 
Rogers case, led by Judge Lehan, ap- 
pears to have drifted away from the 
“notice of injury” requirement set forth 
in Nardone, Moore, and Bogorff by 
requiring in addition, notice of the 
incident involving the defendant which 
resulted in the injury. 

Shortly after the Second District 
Court of Appeal’s decision in Rogers, 
the same district again rendered an 
opinion concerning the triggering of 


the medical malpractice statute of limi- 
tations in the case Harr v. Hillsbor- 
ough, So.2d __, 17 FLW D100 
(Fla. 2d DCA 1991). In Harr, the 
district court held, unlike Bogorff, that 
notice of more than the fact of injury 
is required to trigger the running of 
the medical malpractice statute of limita- 
tions.32 In this regard, the opinion 
written by Acting Chief Judge Scheb 
and concurred to by Judges Lehan and 
Altenbernd noted that “notice of possi- 
ble legal injury, t.e., notice of possible 
invasion of one’s legal rights, is neces- 
sary before it can be determined that 
one should have discovered the inci- 
dent giving rise to the action.” (Empha- 
sis added.)*3 In addition and citing 
from the Goodlet case, the Second 
District Court opined that to trigger 
the running of the medical malpractice 
statute of limitations, it is necessary 
for the plaintiff to have knowledge of 
the minimum facts essential to give 
notice that a timely investigation 
should commence to discover additional 
facts necessary to support an action 
against a health care provider.*4 In 
this regard, the Harr opinion stated 
that “it is clear that the Supreme Court 
in Bogorff intends for the statute of 
limitations to commence by the time 
the plaintiff has notice of the Goodlet 
factors 2, 3, 6 and 7.55 Expanding on 
this comment, the court equated notice 
of these four factors with notice of an 
injury and of the incident involving 
defendants resulting in an injury.°6 In 
an attempt to distinguish the Florida 
Supreme Court’s holding in Bogorff, 
the Second District Court wrote that 
it did not believe the Florida Supreme 
Court intended factor 7, injury in fact, 
to be enough to commence the medical 
malpractice statute of limitations. In 
indicating the foregoing standard, the 
Second District Court of Appeal again 
expressed concern as to whether the 
Supreme Court intended the medical 
malpractice statute of limitations to 
commence through legal injury or in- 
jury in fact. In this regard, the Second 
District Court of Appeal entertained 
the possibility that the Supreme Court 
intended the statute of limitations to 
commence when a plaintiff had notice 
of Goodlet factors 2 and 7 and, there- 
fore, certified the following question to 
the Supreme Court: Does the statute 
of limitations in §95.11.(4)(b) commence 
(A) when the potential plaintiff has 
notice of an injury in fact or (B) when 
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the potential plaintiff has additional 
notice that the injury in fact resulted 
from an incident involving a health 
care provider question? 

As of the date of the writing of this 
article, the above-noted certified ques- 
tion remains pending before the Flor- 
ida Supreme Court and oral arguments 
are expected to be presented in the fall 
of 1992. 

In conclusion and in analyzing the 
Florida decisions set forth within this 
article, it should be noted that the 
Florida Supreme Court has consis- 
tently held, beginning with Nardone 
v. Reynolds, that the statute of limita- 
tions applicable to medical malpractice 
actions will begin to run when either 
plaintiff has notice or knowledge of the 
i) negligent act, or ii) injury. In this 
regard, one should not be misled by the 
appellate courts’ interpretation of when 
the statute of limitations contained 
within F.S. §95.11(4)(b) begins to run 
as such appellate court decisions are 
not consistent with the Florida Su- 
preme Court decisions. 

As previously mentioned within this 
article, the Florida Supreme Court 
currently has pending two Second Dis- 
trict Court of Appeal cases concerning 
when the statute of limitations within 
F.S. §95.11(4)(b) begins to run. Con- 
cerning these cases, it will be inter- 
esting to learn if the Supreme Court, 
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in rendering these opinions continues 
to interpret F.S. §95.11(4)(b) as set 
forth in Nardone, Moore, Barron, and 
Bogorff.0 


1Currently the statute of limitations 
applicable to medical malpractice actions 
contained within Fria. Str. §95.11(4)(b) 
reads as follows: 

“An action for medical malpractice shall 
be commenced within 2 years from the time 
the incident giving rise to the action oc- 
curred or within 2 years from the time the 
incident is discovered, or should have been 
discovered with due diligence: however, in 
no event shall the action be commenced 
later than 4 years from the date of the 
incident or occurrence out of which the 
cause of action accrued.” 

2 The statute of limitations applicable to 
Nardone v. Reynolds, 333 So.2d 25 (Fla. 
1976), read, in part, as follows: 

“Within two years, an action ... to 
recover damages for injuries to the person 
arising from any medical, dental, optomet- 
ric, chiropodial, or chiropractic treatment 
or surgical operation, the cause of action in 
such cases not to be deemed to have accrued 
until the plaintiff discovers or through use 
of reasonable care should have discovered, 
the injury.” 

3 Nardone, 333 So.2d at 25. 

4 Td. 

5 Moore v. Morris, 475 So.2d 666 (Fla. 
1985). 

Td. 

7It is interesting to note that from 1976 
until 1990, a plethora of decisions were 
rendered by the Florida district courts of 
appeal which attempted to dramatically 
change the point at which the medical 
malpractice statute of limitations would be 
triggered. However, the Florida Supreme 
Court in Barron v. Shapiro, 565 So.2d 1319 
(Fla. 1990), rejected such interpretations 
by the appellate courts by coming back to 
the basic principles set forth in Nardone v. 
Reynolds, 333 So.2d 25 (Fla. 1976). 

8 Id. 

9 Td. 

10 Td. 

11 Td. 

12 University of Miami v. Bogorff, 
So.2d__, 16 F.L.W. $149 (Fla. 1991). 

13 Td. at S150 

14 Td. 

15 Td. at S151. 

16 Td. 

17 Goodlet v. Steckler, 586 So.2d 74, at 
75 (Fla. 2d D.C.A. 1991). 

18 Td. 

19 Jd. 

20 Id. 

id. 

22 Id. 

23 Td. 

24 Td. 

25Nemeth v. Harriman, 586 So.2d 72 
(Fla. 2d D.C.A. 1991). 

26 Td. at 73. 

27 Id. The Nemeth court certified to the 
Supreme Court the following question: Does 
the four-year statute of repose in §95.11(4)(b) 
bar a medical malpractice suit if the alleged 

malpractice occurs more than four years 


before the suit was filed but the injury 
resulting from the alleged malpractice did 
not manifest itself within the statute’s 
four-year period? As of the writing of this 
article, such certified question remains pend- 
ing in the Supreme Court. 

28 Prior to any plaintiff filing a medical 
malpractice action against a health care 
provider in the State of Florida, such plain- 
tiff must perform all conditions precedent 
set forth within Fia. Star. §766, et seq., 
which include, without limitation, the re- 
quirement that a potential plaintiff serve 
upon a potential defendant a notice of intent 
to initiate litigation for medical malprac- 
tice. See Fia. Stat. §766.106(2). 

29 Rogers v. Ruiz, F.L.W. 
at D3076 (Fla. 2d D.C.A. 1991). 

90 Id. 

31 Td. at D3079. 

32 Harr v. Hillsborough, 
17 F.L.W. D100 (Fla. 2d D.C.A. 1991) at 
D101. 

33 Id. 

34 Id. 

35 Jd. 

87d. 
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WORKERS, COMPENSATION LAW 


Workers’ Compensation and the 
Americans with Disabilities Act 


ention the Americans 
with Disabilities Act 
(ADA) to attorneys who 
practice workers’compen- 
sation in Florida and one provokes a 
series of questions from both the claim- 
ant and defense bar. Will injured 
workers be considered “disabled” under 
the ADA? How will the ADA affect 
Special Disability Trust Fund! claims? 
How can my clients preserve the same 
defense used in Martin v. Carpenter, 
132 So.2d 400 (Fla. 1961)?2 
Title I, the employment discrimina- 
tion provisions of the Americans with 
Disabilities Act, takes effect for private 
employers with 25 or more employees 
on July 26, 1992, and for employers 
with 15 or more employees, July 26, 
1994. All state and local governments 
became subject to the employment dis- 
crimination provisions when Title II 
took effect January 26, 1992. The man- 
dates of the ADA foretell significant 
changes in employer conduct which 
may directly affect the administration 
of workers’ compensation and the meth- 
ods of its practitioners. This article 
examines the changes the ADA com- 
mands and the potential impact on 
workers’ compensation.? 


Injured Workers’ Status 
How will an injured worker qualify 
as disabled under the ADA? The ADA 
defines “disability” broadly in three 
categories. The first definition states 
that “disability” means a “physical or 
mental impairment that substantially 
limits one or more major life activities 
. “4 A physical or mental impair- 
ment is further defined as “any 
physiological disorder or condition, cos- 
metic disfigurement or anatomical loss 
affecting one or more of the following 
body systems: neurological, muscu- 
loskeletal, special sense organs, 
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respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genito-urinary, hemic and lymphatic, 
skin, and endocrine: Mental or psy- 
chological disorders include mental 
retardation, organic brain damage, emo- 
tional or mental illness, and specific 
learning disabilities.§ 

Under the ADA, major life activities 
include functions such as caring for 
oneself, performing manual tasks, talk- 
ing, seeing, hearing, speaking, learning, 
and working.’ In general, “substan- 
tially limits” means an inability or 
significant restriction in the perform- 
ance of a major life activity when 
compared to the average person in the 
general population. With respect to 
working, the term “substantially lim- 
its” is defined as significantly restricted 
in the ability to perform either a class 


of jobs or a broad range of jobs in 
various classes as compared to the 
average person having comparable train- 
ing, skills, and abilities.? Presumably, 
an injured worker with permanent 
work restrictions prohibiting a return 
to former employment would have no 
difficulty qualifying. 

The second definition of “disability” 
extends to an individual who has a 
record of such a substantially limiting 
impairment.!° In other words, the mere 
history of a disability as defined in the 
first definition will qualify. This may 
include, for example, the workers’ com- 
pensation claimant who has a five-year- 
old back injury or previous knee sur- 
gery, despite the absence of any 
limitations on the claimant’s ability to 
function. 

If a claimant’s impairment is not 
substantially limiting, but the employer 
perceives that the claimant has an 
impairment that substantially limits. 
his or her ability to work, the claimant 
will find protection under the third 
definition. The third definition of “dis- 
ability” includes “being regarded as 
having an impairment” which is a 
perception of a disability based upon 
myths, misperceptions, fears, and stereo- 
types.”!1 According to A Technical 
Assistance Manual on the Employment 
Provisions (Title I) of the Americans 
with Disabilities Act, the third defini- 
tion “applies to decisions based upon 
unsubstantiated concerns about pro- 
ductivity, safety, insurance, liability, 
attendance, cost of accommodations, 
accessibility, workers’ compensation 
costs, or acceptance by coworkers and 
customers.”!2 

This definition would include, for 
example, the workers’ compensation 
claimant whose employer perceives him 
or her as unacceptable to customers 
because of a severe facial burn. Super- 
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visors may perceive the workers’ 
compensation claimant with a previous 
back strain to be disabled due to a fear 
that the prior soft tissue injury will 
reoccur, cause poor attendance, and 
increase workers’ compensation costs. 
In reality, this claimant may not have 
a true impairment at all. Nevertheless, 
the perception if based on myths, stereo- 
types, misperception, and fear may be 
enough to establish a disability. 

Theoretically, not every worker in- 
jured on the job should be considered 
disabled under the ADA. An award of 
workers’ compensation benefits or the 
assignment of a high impairment rat- 
ing should not necessarily guarantee 
that an individual is protected by the 
ADA.!3 Certainly workers with “medi- 
cal only” claims will probably be 
excluded from ADA protection. Logi- 
cally, workers with nonchronic, 
nonpermanent, rapidly healing inju- 
ries such as a broken leg will not 
qualify as well. However, even when 
an individual's work-related injury may 
not be considered “disabling” in the 
workers’ compensation context, the 
worker may still find protection under 
the ADA. 

The worker who is seriously injured 
and unable to work for six months 
because of the injury would have a 
“record” of a substantially limiting im- 
pairment. An employer who refused to 
hire or promote the worker because of 
the record, despite an eventual full 
recovery from the injury, may violate 
the ADA. Many individuals with work- 
related injuries, even without continu- 
ing problems, or a record of a past 
substantially limiting condition, will 
probably be considered disabled on the 
basis of perception alone. Anyone who 
has worked in the area of workers’ 
compensation knows that workers in- 
jured on the job are often regarded as 
unacceptable risks predisposed to in- 
jury. Accordingly, the supervisor who 
refuses to place a qualified, recovered 
laborer with a healed, lower back sprain 
claiming, “once on comp, always on 
comp,” is basing that conclusion on 
misperception and will probably be 
violating the ADA.'4 

The ADA lists specific exclusions to 
the definition of “disabled.” The follow- 
ing conditions are specifically excluded 
from ADA protection: transsexualism, 
homosexuality, pedophilia, exhibition- 
ism, voyeurism, gender disorder not 
caused by physical impairments, and 


The worker who is 
seriously injured 
and unable to work 
for six months 
because of the injury 
would have a 
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substantially 
limiting 
impairment 


other sexual behavior disorders.!5 Also 
excluded are illegal drug users, com- 
pulsive gamblers, kleptomaniacs, 
pyromaniacs, and alcoholics whose al- 
cohol use prevents them from perform- 
ing their jobs.!6 The ADA does protect 
recovering illegal drug users as dis- 
abled so long as they enter a 
rehabilitation program. From a work- 
ers’ compensation perspective, many 
of these conditions will most likely 
represent unrelated or noncompensable 
preexisting conditions. 


The Hiring Process 

The ADA will determine many of the 
procedures an employer may use to 
hire employees. In turn, these proce- 
dures will effect changes in workers’ 
compensation practices. For example, 
during the application or interview 
process, employers are severely limited 
in the questions they pose to applicants 
about their workers’ compensation his- 
tories. The typical question, “Have you 
ever filed a workers’ compensation 
claim?,” must be removed from the job 
application form. Questions about physi- 
cal or mental disability, past illnesses, 
accidents, or injuries are prohibited 
on the application form or during the 
interview process.!7 

The restrictions imposed by the ADA 
on the questions that may be asked 
about previous accidents, injuries, dis- 
abilities, and illnesses create a possible 
impediment to the preservation of a 
Special Disability Trust Fund claim. 
The Special Disability Trust Fund was 
designed to encourage the hiring of 
individuals with disabilities by reim- 
bursing employers and workers’ 
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compensation carriers for the “excess” 
liability for compensation and medical 
expenses associated with a preexisting 
condition or impairment.!8 In many 
states, similar funds are called second- 
injury funds. In order to perfect a claim 
against Florida’s Special Disability 
Trust Fund, several requirements must 
be met:!9 

1. The employee must have a preexisting 
permanent impairment from an accident, 
disease or congenital condition. 

2. There must be a compensable accident 
resulting in liability for permanent compen- 
sation benefits. 

3. Before the work-related accident, the 
employer must have reached an informed 
conclusion that the preexisting condition 
was permanent and was, or was likely to 
be, a hindrance or obstacle to employment. 

4. “Merger” must have occurred in the 
sense that: 

a. Due to the existence of the preexisting 
condition, the permanent impairment, wage 
loss or disability resulting from the accident 
is materially and substantially greater; or 

b. “But for” the preexisting condition, the 
accident would not have happened; or 

c. Death is accelerated due to the preex- 
isting condition. 

Initially, it would appear that the 
ADA would prevent an employer from 
obtaining the medical information ne- 
cessary to reach the appropriate 
conclusions about the preexisting con- 
dition. However, once an employer 
makes a conditional offer of employ- 
ment, an employer may require a 
medical examination before the em- 
ployee begins working.2° Under the 
ADA, preplacement screenings, includ- 
ing medical examinations, may only 
be given after a conditional offer of 
employment is made.”! Tests of physi- 
cal agility may be given at any time 
in the application or employment pro- 
cess.22 In any event, if an employer 
chooses to administer a preplacement 
screening, it must be given to all em- 
ployees in the same job category. If the 
preplacement screening tends to screen 
out individuals with disabilities, the 
employer must show: 


1. That the reasons for the exclusions are 
job-related and consistent with business 
necessity, or the person is being excluded 
to avoid a “direct threat” to health or safety; 

2. That no reasonable accommodation 
was available to enable this person to per- 
form the essential functions without a 
significant risk to health or safety, or that 
the accommodation would cause an undue 
hardship.” 


The scope of the preplacement screen- 
ing or physical examination will be 
limited to job-relatedness and business 
necessity. Accordingly, for Special Dis- 


ability Trust Fund purposes, the 
employer will also be limited to infor- 
mation concerning disabilities impact- 
ing on specific job-related functions. 

Preplacement screenings and physi- 
cal examinations, of course, will often 
be performed by physicians and other 
professionals whose usual practice is 
to identify preexisting conditions or 
work restrictions. However, under the 
ADA, medical information obtained 
from a physical examination is subject 
to additional restrictions.24 The infor- 
mation obtained from the examination 
itself, or from the medical history given 
by the applicant, must be collected and 
maintained on separate forms stored 
in separate medical files. This confi- 
dential medical information may be 
released on a limited basis. Supervi- 
sors may be informed only of necessary 
restrictions in work duties and neces- 
sary accommodations. If the disability 
may require emergency treatment, such 
information may be released to first aid 
and safety personnel. Government offi- 
cials investigating compliance with the 
ADA may also be given relevant medi- 
cal information. Voluntary medical 
examinations, including voluntary medi- 
cal histories, as a part of an employee 
health program are also allowed as 
long as the information is kept confi- 
dential. Finally, information may also 
be released to general health insurers 
for the purposes of identifying disal- 
lowed preexisting conditions. 

The Special Disability Trust Fund, 
however, requires more than simple 
knowledge of a preexisting condition. 
The employer must show that it 
reached certain conclusions about the 
preexisting condition based on known 
information. In order to make a Spe- 
cial Disability Trust Fund claim, 
employers must necessarily release cer- 
tain medical information to the fund. 
As a consequence, an employer must 
know how to obtain and release this 
information properly under the ADA. 

In response to the Equal Employ- 
ment Opportunity Commission’s Notice 
of Proposed Rule Making, “a number 
of employers and employer groups 
pointed out that the workers’ compen- 
sation offices in many states request 
medical information in connection with 
the administration of second-injury 
funds. Further, they noted that the 
disclosure of medical information may 
be necessary to the defense of a work- 
ers’ compensation claim.”26 The final 


Title I regulations speak directly to 
this concern and provide that employ- 
ers may submit medical information 
to workers’ compensation offices or 
second-injury funds in accordance with 
a state workers’ compensation laws 
without violating the Title I medical 
confidentiality requirements.?? 

If, at the conditional offer stage, the 
employer chooses not to use an employ- 
ment physical, a form requesting 
information relevant to a Special Dis- 
ability Trust Fund claim may be 
appropriate. The employer could not 
use information acquired in this man- 
ner to discriminate against the 
employee and, as a consequence, such 
information would be considered confi- 
dential. The employer should give the 
form to all employees entering the 
same job category and not just to 
individuals believed to be disabled. The 
employer should include a statement 
on the form that notifies the employee 
that the information is requested for 
the purposes of the Special Disability 
Trust Fund, will remain confidential, 
and will not be used as a means of 
illegal discrimination. 


Since employers are now restricted 
in their inquiries about a potential 
employee’s physical and mental condi- 
tion, and workers’ compensation 
history, how can an employer/carrier 
preserve a misrepresentation defense? 
Under Martin v. Carpenter, an em- 
ployer is protected from paying workers’ 
compensation to an employee who in- 
tentionally misrepresents a preexisting 
condition.?8 A successful Martin v. Car- 
penter challenge constitutes a complete 
defense to the claim. Detrimental reli- 
ance, a feature common to most 
misrepresentation defenses, must be 
shown. In contrast, F.S. §440.15(5) 
now provides that no benefits shall be 
payable if the employee falsely repre- 
sents in writing that he or she has 
previously been disabled or compen- 
sated: no reliance is required. Since the 
addition of the misrepresentation de- 
fense under F.S. §440.15(5), there is 
some question as to the continuing 
validity of Martin v. Carpenter. In any 
event, before the ADA, employers could 
preserve these defenses by asking job 
applicants questions about their medi- 
cal history on the job application form. 
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Since employers may no longer ask 
these questions, the potential for these 
defenses appears to have been cur- 
tailed. 


Return to Work 

The ADA may have the added advan- 
tage of cutting workers’ compensation 
costs by stopping discrimination against 
injured workers and returning them 
to the workplace with or without a 
reasonable accommodation. In theory, 
the length of time a worker is out on 
wage loss should dramatically decrease 
across the board because the employer 
has an obligation to reasonably accom- 
modate a worker’s restrictions. The 
future may show that many workers 
once considered incapable of working, 
or “permanently and totally disabled,” 
can return to work again when the 
employer makes reasonable accommo- 
dations. 

Since many workers’ compensation 
claimants may fall within one of the 
definitions of disabled, the next inquiry 
under the ADA is whether the indi- 
vidual is a “qualified individual with a 
disability.” The ADA defines a “quali- 
fied person with a disability” as “an 
individual with a disability who satis- 
fies a requisite skill, experience, 
education and other job-related require- 
ments of the employment position such 
as the individual holds or desires and 
who, with or without reasonable ac- 
commodation, can perform the essential 


job functions of the employment posi- 
tion that the individual holds or 
desires.”29 “Essential job functions” are 
further defined as those job duties 
which are fundamental to the position 
as opposed to those functions that are 
marginal functions.®° 

With certain jobs, the essential job 
functions are almost self-defining. A 
typist must be able to type and a 
proofreader must be able to proofread. 
With other jobs, the essential functions 
may be more complicated. For exam- 
ple, essential functions of a receptionist 
may include answering phones, taking 
messages, and greeting visitors. Typ- 
ing may be a marginal function for a 
receptionist in a very busy office where 
the receptionist is rarely called upon 
to type. In a smaller office with fewer 
visitors and phone calls coming in, 
typing may be an essential function of 
the job simply because the person in 
that particular position spends a sig- 
nificant part of the day typing. The 
determination of the essential job func- 
tions is a factual determination made 
on a case-by-case basis.*! 

In a workers’ compensation case, 
once an injured worker recovers and 
is ready to return to work, a determi- 
nation will need to be made as to 
whether the injured worker can per- 
form the essential functions of the job, 
with or without reasonable accommo- 
dation.22 A worker who is injured on 
the job and wishes to return to work 
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may be subject to an examination or 
inquiry to determine whether he or she 
may safely perform the essential func- 
tions with or without reasonable 
accommodation. As with the preplace- 
ment screenings, any examination must 
be job-related and consistent with busi- 
ness necessity. Job-related, of course, 
implies tests of function and not just 
general strength. Functional capacities 
evaluations, well known to workers’ 
compensation practitioners, may also 
be permitted if conducted within these 
parameters. However, isometric or iso- 
kinetic lifting or strength tests, such 
as a Cybex machines, may not be used 
to screen out individuals with disabili- 
ties since they are not job-related.33 

Under the ADA, if a previously in- 
jured worker can perform the essential 
job functions, an employer may not 
refuse a job simply because reasonable 
accommodation is required. For exam- 
ple, a claimant with a back injury 
completes a work-hardening program 
and is released to return to the job as 
meat cutter at a supermarket. The 
work-hardening clinicians and the phy- 
sician agree that the claimant can 
perform all of the functions of this 
position except one: The worker is no 
longer able to carry the meat from the 
truck to the meat department. The 
work-hardening program clinicians, 
however, conclude that the claimant 
can be reasonably accommodated with 
a cart to carry the meat from the truck 
to the meat department. The cost of the 
cart is $100. 

Assume that before the ADA, the 
supermarket’s policy was to forbid the 
claimant to return to work unless re- 
leased “full duty 160 percent.” This 
meant no cart. Now, under the ADA, 
the supermarket would be guilty of 
discrimination if it did not reasonably 
accommodate the claimant by allowing 
him to return to work with the assis- 
tance of the meat cart. By failing to 
provide the meat cart, the employer 
could face a jury trial with awards of 
compensatory and punitive damages 
as well as attorneys’ fees if the injured 
worker pursues an action for discrimi- 
nation under Title VII of the Civil 
Rights Act of 1964. 

In the above example, a supermarket 
chain may consider a $100 cart a 
worthwhile and reasonable investment 
in light of the alternative. A smaller 
employer may view the situation differ- 
ently. Under the ADA, employers are 
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not required to provide accommoda- 
tions that represent an undue hardship. 
If a particular accommodation is an 
undue hardship to the employer, the 
ADA would allow the claimant to pay 
the difference** between the affordable 
amount and the undue hardship 
amount. 

In the interest of containing the cost 
of workers’ compensation, an insur- 
ance carrier may be willing to pay the 
bill when the accommodations neces- 
sary to return the injured worker to 
the job present an unreasonable bur- 
den to the employer. In the previous 
example, a prudent insurer of a “mom 
and pop” grocery store should consider 
paying for the $100 meat cart that 
might pose an undue hardship for the 
employer rather than months of wage- 
loss benefits. Since statistics show that 
80 percent of all accommodations may 
be made at a cost of under $500,°5 
insurance carriers should welcome the 
opportunity to cut costs and enable 
claimants to return to work by paying 
for the accommodation. 

Reasonable accommodation, of 
course, goes beyond merely providing 
a worker with a cart or other device. 
The regulations list several accommo- 
dations considered reasonable under 
the ADA: “Job restructuring; part-time 
or modified work schedules; reassign- 
ment to a vacant position; acquisition 
or modifications of equipment or de- 
vices; appropriate adjustment or 
modifications of examinations, train- 
ing materials or policies; the provision 
of qualified readers or interpreters; 
and other similar accommodations for 
individuals with disabilities.” 

Several cases decided under the Re- 
habilitation Act of 1973, the precursor 
through the ADA, give examples of 
accommodations that have been found 
reasonable. A Pennsylvania district 
court has held that reassignment to a 
light-duty position was a proper method 
of accommodating a worker who was 
injured on the job.26 However, accord- 
ing to the technical assistance manual, 
employers are not required to create 
light-duty positions or make temporar- 
ily created light-duty positions into 
permanent positions. In Arneson uv. 
Heckler, 879 F.2d 393 (8th Cir. 1989), 
the court indicated that under some 
circumstances, an employer may have 
to hire an assistant to do the job duties 
the disabled worker is prevented from 
doing as a result of the disability. 


Employer apprehensions about the 
ADA and its potential to add to the 
cost of doing business—particularly 
workers’ compensation insurance cost— 
may be unfounded. Special Disability 
Trust Fund claims and misrepresenta- 
tion defenses may still be viable al- 
though employers may need to adjust 
their practices to avoid violating the 
mandates of the ADA. Furthermore, 
the accommodation process itself may 
return many injured workers to the job 
and thus reduce liability for compensa- 
tion benefits. 0 
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uring the 1980’s there was 
a veritable explosion in the 
number of lawsuits filed 
by borrowers against lend- 
ers. Indeed, the popularity of borrow- 
ers suing lenders reached such epide- 
mic proportions that a videotape enti- 
tled “Sue the Lender” was produced. 
The increase in the number of lender 
liability actions filed during the 1980’s 
was primarily attributable to two fac- 
tors. First, bank deregulation resulted 
in increased competitive pressures 
which caused lenders to restructure 
various traditional methods of financ- 
ing.! Secondly, new theories of lender 
liability were being constructed by the 
courts and those theories were gaining 
wider acceptance.? 


Against this backdrop, the Florida 
Legislature enacted a statute, F.S. 
§687.0304, effective October 1, 1989, 
to try to combat this epidemic of lender 
liability. The key component of the 
statute provides that “a debtor may 
not maintain an action on a credit 
agreement unless the agreement is in 
writing, expresses consideration, sets 
forth the relevant terms and condi- 
tions, and is signed by the creditor and 
the debtor.” F.S. §687.0304(2). 


The statute, although approaching 
the third anniversary of its enact- 
ment,® has yet to be construed by the 
appellate courts of Florida.* Three is- 
sues which will undoubtedly be ad- 
dressed by the Florida Supreme Court 
in years to come, and are examined 
herein, are: 1) whether the statute bars 
all lender liability claims arising out 
of an oral credit agreement; 2) whether 
the statute bars affirmative defenses 
in the nature of estoppel and waiver; 
and 3) whether the statute can be 
applied retroactively. 
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BUSINESS LAW 


Impact of Florida Statute §687.0304 
on Lender Liability Actions 


The appellate courts 
of Florida are 
becoming 
increasingly vigilant 
in their protection of 
contractual rights 
and in preserving 
the sanctity of 
contracts 


by Jerry M. Gewirtz 


F.S.§687.0304 May Not Bar 
All Lender Liability Actions 
F.S. §687.0304 is ambiguous as to 
whether it prohibits all lender liability 
actions arising out of an oral credit 
agreement or whether it merely bars 
breach of contract actions arising out 
of an oral credit agreement. The stat- 
ute provides, in subsection (2), that “a 
debtor may not maintain an action on 
a credit agreement unless the agree- 
ment is in writing, expresses consid- 
eration, sets forth the relevant terms 
and conditions, and is signed by the 
creditor and the debtor.” (Emphasis 
supplied.) Similarly, subsection (3) of 
the statute provides that specific ac- 
tions of a creditor “do not give rise to 
a claim that a new credit agreement is 
created, unless the agreement satisfies 
the requirements of subsection (2).” 
(Emphasis supplied.) The statute could 
have said—but does not say—that the 


debtor may not maintain any action 
arising out of an oral credit agreement. 
The law is well established that in 
construing a statute that the court 
should look to the legislative history 
to determine the purpose and intent of 
the statute. As stated by the court in 
Dade Federal Savings and Loan Asso- 
ciation v. Miami Title and Abstract 
Division, 217 So.2d 873 (Fla. 3d DCA 
1969): 
The cardinal rule in the construction of 
every statute is to ascertain the legislative 
intent in the enactment of the law. The 
legislative intent is the guiding factor and 
overriding precept inherent in every stat- 
ute. And when such intent has once been 
ascertained, it must be given effect, even if 
it appears to be contradictory to the strict 


wording of the statute, or to other rules of 
construction. 


Id. at 877 (citations omitted). 

In examining the legislative history 
to F.S. §687.0304, it is apparent that 
the Florida Legislature did not intend 
to preclude all causes of action arising 
out of an oral credit agreement. The 
legislative history to House Bill 878 
expressly provides that “statutes such 
as the one proposed impact only one 
area of lender liability and will not 
eliminate lender liability suits.’ The 
legislative history to a companion bill, 
Senate Bill 830, further provides that 
“the legislation impacts only one area 
of lender liability. Other related causes 
of action would still be available (i.e., 
fraud)?" 

Under the aforesaid language, a co- 
gent argument can be made that the 
legislature intended to exempt, at a 
minimum, actions based upon fraud. 
The preservation of the right to sue for 
fraud is consistent with the judicial 
doctrine in Florida that a fraud claim 
may not be waived even when a party 
contractually agrees to refrain from 
asserting such a cause of action. See 
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Burton v. Linotype Co., 556 So.2d 1126, 
1127 (Fla. 3d DCA 1989); L. Luria and 
Son, Inc. v. Honeywell, Inc., 460 So.2d 
521, 523 (Fla. 4th DCA 1984); Tinker 
v. De Maria Porsche Audi, Inc., 459 
So.2d 487, 491-92 (Fla. 3d DCA 1984); 
Zuckerman-Vernon Corp. v. Rosen, 361 
So.2d 804, 806 (Fla. 4th DCA 1978); 
Fuentes v. Owen, 310 So.2d 458, 460 
(Fla. 3d DCA 1975). It would be inequi- 
table, and against public policy, to 
preclude a fraud action when one party 
deliberately intended to deceive the 
other party. 

As to whether F.S. §687.0304 may 
be construed also to exempt other 
causes of action, in addition to fraud, 
is less clear. On the one hand, it can 
be argued that the language in the 
legislative history—“the legislation im- 
pacts only one area of lender liability” — 
may be construed to prohibit only those 
lender liability actions which are based 
upon a breach of contract theory. This 
argument finds support in the fact F.S. 
§687.0304 only bars “an action on a 
credit agreement.” On the other hand, 
if F.S. §687.0304 were limited to breach 
of contract claims only, it may unduly 
dilute the impact of the statute and 
encourage creative attorneys to assert 
lender liability actions under a pleth- 
ora of other theories. 

If a Minnesota statute (“the Minne- 
sota Credit Agreement Statute”),® after 
which F.S. §687.0304 is patterned,? is 
any guidance as to the interpretation 
of the statute, the statute may be 
construed quite broadly to bar a vari- 
ety of causes of action. In Fronning v. 
Blume, 429 N.W. 2d 310 (Minn. App. 
1988) (pet. for rev. denied, 1988), when 
the borrower alleged that the lender 
acted in bad faith by failing to fulfill a 
promise to advance additional funds, 
the Minnesota Court of Appeals held 
that the claim on a theory of bad faith 
was barred by the Minnesota Credit 
Agreement Statute. The court stated 
that the borrower “may only recover 
on an action stemming from a credit 
agreement if the agreement is in writ- 
ing.” Id. at 314. In two unreported 
decisions, the Minnesota Court of Ap- 
peals has also held that the Minnesota 
Credit Agreement Statute bars actions 
for fraudulent misrepresentation and 
breach of fiduciary duty. Capital Bank 
v. Sorenson, 1990 WL 211991 (Minn. 
App. 1990); Norwest Bank Montevideo 
v. General Dryer Corporation, 1990 
WL 48553 (Minn. App. 1990). 


The decisions construing the Minne- 
sota Credit Agreement Statute, 
although of academic interest, are not 
binding on the appellate courts of Flor- 
ida. First of all, the opinions in Capital 
Bank and Norwest Bank Montevideo 
are designated as unpublished and are 
not precedential.!° Secondly, as a mat- 
ter of statutory construction, the 
decisions of the Minnesota court must 
be subordinated to the legislative in- 
tent of F.S. §687.0304. As set forth by 
the Florida Supreme Court in Oppen- 
heimer & Company, Inc. v. Young, 456 
So.2d 1175 (Fla. 1984) (vacated on 
other grounds, 470 U.S. 1078 (1985)): 
It is a well established rule of statutory 
construction that statutes or parts of stat- 
utes borrowed from other jurisdictions will 
normally be given the same construction in 
Florida courts as the prototype statute is 
given by courts in other jurisdictions. Flam- 
mer v. Patton, 245 So.2d 854 (Fla. 1971). 
This rule is, of course, not binding and is 
subordinate to the cardinal principle that 
legislative intent is the polestar of statutory 


construction. Tyson v. Lanier, 156 So.2d 833 
(Fla. 1963). 


Oppenheimer & Company, Inc., 456 


So.2d at 1178. (Emphasis supplied.) 

The legislative intent to F.S. 
§687.0304, as discussed earlier, is to 
“impact only one area of lender liability 
and not eliminate lender liability suits.” 
Finally, and perhaps most significantly, 
the Minnesota Credit Agreement Stat- 
ute is distinguishable from F.S. 
§687.0304 in that the former “applies 
to allactions. . . that arise out of credit 
agreements or relationships relating to 
credit agreements.” 1985 Minn. Laws 
Ch. 245, §2. (Emphasis supplied.)!! In 
contrast, F.S. §687.0304 does not ex- 
pressly provide that it applies to all 
actions arising out of an oral credit 
agreement; the statute merely states 
that it applies to an action on a credit 
agreement. 

In conclusion, while there is no ques- 
tion that F.S. §687.0304 will bar suits 
for breach of contract arising out of 
oral credit agreements, there remains 
much uncertainty as to whether the 
statute will impair other causes of 
action arising out of oral credit agree- 
ments. 
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F.S. §687.0304 May Not 
Bar Affirmative Defenses 

Another issue which will undoubtedly 
be litigated, in connection with the 
interpretation of F.S. §687.0304, is 
whether the statute bars affirmative 
defenses such as estoppel and waiver. 
In addressing this issue, it is necessary 
to examine F.S. §687.0304(3) which 
provides in relevant part: 

(a) The following actions do not give rise 
to a claim that a new credit agreement is 
created, unless the agreement satisfies the 
requirements of subsection (2): 

(3) The agreement by a creditor to 
take certain actions, such as entering into 
a new credit agreement, forbearing from 
exercising remedies under prior credit agree- 
ments, or extending installments due under 
prior credit agreements. 

At first blush it would appear that 
F.S. §687.0304(3) may be construed to 
prohibit the debtor from asserting af- 
firmative defenses such as estoppel 
and waiver. After all, estoppel and 
waiver typically involve an allegation 
that there was an agreement by the 
creditor to enter into a new agreement, 
forbear from exercising remedies, or 
extend installments due under a prior 
agreement. 

A close examination of the statute 
reveals, however, that it does not ex- 
pressly prohibit affirmative defenses 
arising out of an oral credit agreement. 
Subsection (3) of the statute merely 
provides that “entering into a new 
credit agreement,” “forbearing from 
exercising remedies,” or “extending 
installments due under prior credit 
agreements” do not give rise toa claim 
that a new credit agreement is created. 
The statute could have said—but does 
not say—that such actions do not give 
rise to affirmative defenses. 


The legislative history further sug- 


gests that the statute was not intended 
to expressly preclude affirmative de- 
fenses. The legislative history to Sen- 
ate Bill 830, the companion bill to H.B. 
878, provides in relevant part: “The 
bill would provide that, ‘a debtor may 
not maintain an action on a credit 
agreement... It is not clear whether 
the bill would prohibit an affirmative 
defense based upon an alleged oral 
agreement.”!2 (Emphasis in original.) 

As a matter of statutory construc- 
tion, there is a presumption that a 
statute is not intended to change a 
common law rule unless the statute is 
explicit and clear in that regard. City 
of Hialeah v. State ex rel. Morris, 183 
So. 745 (Fla. 1938); Sand Key Associ- 
ates, Ltd. v. Board of Trustees of Inter- 
nal Imp. Trust Fund of State of Florida, 
458 So.2d 369 (Fla. 2d DCA 1984). The 
statutory rules of construction provide, 
moreover, that “[t]he general rule is 
that statutes are to be construed with 
reference to appropriate principles of 
the common law, and when possible, 
they should be so construed as to make 
them harmonize with existing law and 
not conflict with long settled princi- 
ples.” Vanner v. Goldshein, 216 So.2d 
759, 760 (Fla. 3d DCA 1968). (Citations 
omitted.) 

In applying the statutory rules of 
construction to F.S. §687.0304, a force- 
ful argument can be made that af- 
firmative defenses—in the nature of 
estoppel and waiver—should not be 
deemed to be eviscerated by the enact- 
ment of the statute. The doctrines of 
estoppel and waiver are permanently 
ensconced in Florida jurisprudence. See, 
for example, Kreiss Potassium Phos- 
phate Company v. Knight, 124 So. 751, 
756 (Fla. 1929) (“a mortgagee may by 
his conduct, inducing others to believe 
and act upon the belief that he will not 
enforce his mortgage, be estopped as 
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to them from so doing”); United of 
Omaha Life Insurance v. Nob Hill 
Associates, 450 So.2d 536, 539 (Fla. 
3d DCA 1984) (where a developer al- 
leged that the lender orally modified 
an agreement and granted developer 
an extension for payment, lender was 
estopped from claiming that it agreed 
to a longer period of time for compli- 
ance); Koschorek v. Fischer, 145 So.2d 
755, 757 (Fla. 3d DCA 1962) (“a long 
established principle with respect to 
waiver and estoppel is that, through 
his conduct, a holder of a mortgage 
may induce others to believe and act 
upon the belief that he will not enforce 
it and, because of this, may be estopped 
from doing so as to them.”) Moreover, 
the Supreme Court of Florida has ex- 
pressly held that “absent specific statu- 
tory provision, there is no rule of law 
which in general exempts statutory 
rights and defenses from the operation 
of the doctrine of equitable estoppel.” 
Noble v. Yorke, 490 So.2d 29, 31 (Fla. 
1986). 

In the face of the well-established 
case law which recognizes the doc- 
trines of estoppel and waiver, and the 
lack of any explicit statutory language 
which precludes these affirmative de- 
fenses, lenders may experience diffi- 
culty in convincing the court that F.S. 
§687.0304 should be construed to bar 
the affirmative defenses of estoppel 
and waiver.!3 


Retroactive Application 
of F.S. §687.0304 

F.S. §687.0304, which became effec- 
tive October 1, 1989, does not identify 
whether the statute is to be applied 
retroactively. Compelling arguments 
can be made both in opposition to, and 
in favor of, the retroactive application 
of the statute. 

In support of the proposition that the 
statute should not be applied retroac- 
tively, two arguments can be made. 
First, as a matter of constitutional 
law, statutes are not to be applied 
retroactively to the extent that they 
impair contractual rights. Both the 
Florida Constitution! and the US. 
Constitution!5 expressly provide that 
no law impairing the obligation of a 
contract shall be passed. Numerous 
cases, citing the Florida Constitution 
and the U.S. Constitution, have also 
held that statues are not to be applied 
retroactively to the extent that they 
impair contractual rights. Association 


of Golden Glades Condominium Club, 
Inc. v. Security Management Corp., 557 
So.2d 1350 (Fla. 1990); In re Advisory 
Opinion to the Governor, 509 So.2d 292 
(Fla. 1987); State v. Lavazzoli, 434 
So.2d 321 (Fla. 1983); Rebholz v. Met- 
rocare, 397 So.2d 677 (Fla. 1981); Dew- 
berry uv. Auto-Owners Insurance Com- 
pany, 363 So.2d 1077 (Fla. 1978); Flee- 
man v. Case, 342 So.2d 815 (Fla. 1976); 
Yamaha Parts Distributors, Inc. v. 
Ehrman, 316 So.2d 557 (Fla. 1975); 
Pinellas County v. Banks, 19 So.2d 1 
(Fla. 1944). 

Second, the law is well-established 
under Florida jurisprudence that a 
statute is presumed to operate prospec- 
tively only in the absence of a clear 
legislative expression to the contrary. 
Young v. Altenhaus, 472 So.2d 1152 
(Fla. 1985); State v. Lavazzoli, 434 
So.2d 321 (Fla. 1983); Dewberry v. 
Auto-Owners Insurance Company, 363 
So.2d 1077 (Fla. 1978); State Depart- 
ment of Rev. v. Zuckerman-Vernon 
Corp., 354 So.2d 353 (Fla. 1977); Flee- 
man v. Case, 342 So.2d 815 (Fla. 1976); 
Yamaha Parts Distributors, Inc. v. 
Ehrman, 316 So.2d 557 (Fla. 1975). 
F.S. §687.0304 is devoid of any lan- 
guage which expressly requires that 
the statute be applied retroactively. 

In support of the position that the 
statute may be applied retroactively, 
the Supreme Court of Florida has held 
that some degree—albeit a very mini- 
mal degree—of contractual impairment 
may be tolerated in this state. In the 
seminal case of Yamaha Parts Dis- 
tributors, Inc. v. Ehrman, 316 So.2d 
557, 559 (Fla. 1975), the court stated 
that “virtually no degree of contract 
impairment has been tolerated in this 
state.” In Pomponio v. Claridge of Pom- 
pano Condominium, 378 So.2d 774, 
780 (Fla. 1979), the court, after observ- 
ing that “virtually no impairment is 
tolerable necessarily implies that some 
impairment is tolerable, although per- 
haps not so much as would be accept- 
able under traditional federal contract 
clause analysis,” articulated the follow- 
ing litmus test: 

To determine how much impairment is 
tolerable, we must weigh the degree to 
which a party’s contract rights are statuto- 
rily impaired against both the source of 
authority under which the statute purports 
to alter the contractual relationship and the 
evil which it seeks to remedy. Obviously, 
this becomes a balancing process to deter- 
mine whether the nature and extent of the 


impairment is constitutionally tolerable in 
light of the importance of the state’s objec- 


tive, or whether it unreasonably intrudes 
into the parties’ bargain to a degree greater 
than is necessary to achieve that objective. 
Id. at 780. 

Finally, in United States Fidelity 
and Guaranty Company v. Department 
of Ins., 453 So.2d 1355 (Fla. 1984), in 
a suit involving a constitutional chal- 
lenge to the retroactive application of 
a statute, the Florida Supreme Court 
reiterated that some degree of contrac- 
tual impairment is permissible and 
proceeded to balance the legislative 
objective of the statute against the 
intrusion into the contractual agree- 
ment. 

In examining the legislative history 
to F.S. §687.0304, one may argue that 
the retroactive application of the stat- 
ute is justifiable for the reason that it 
protects financial institutions, brings 
certainty to credit arrangements, and 
reduces the caseload of the judiciary. 
As set forth in the legislative history 
to the statute: 

HB 878 will positively impact lenders by 
providing protection from debtor’s claims 
that promises have been made to lend 
money or forebear on a debt. While the bill 
would restrict the ability of the borrower to 
bring a suit upon oral credit agreements, 
this bill, according to members of the bank- 
ing industry, will provide several benefits 
to borrowers as well. First, it will benefit 
both the creditor and debtor by giving 
certainty to the terms of the credit transac- 
tion. The debtor will know precisely where 
the lender stands regarding a loan transac- 
tion because they will be required to be 
reduced to writing. Additionally, the bill 
assists the legal system from unnecessary 
expenses by reducing potential litigation 
arising out of attempts to prove or disprove 
the existence of an oral or implied commit- 
ment to lend money or forebear on a debt.!® 

The Minnesota Court of Appeals, in 
addressing the issue of the retroactive 
application of the Minnesota Credit 
Agreement Statute, has held that the 
statute may be applied retroactively 
notwithstanding that the Minnesota 
Constitution also prohibits any impair- 
ment of contractual rights. In Drewes 
v. First National Bank of Detroit Lakes, 
461 N.W. 2d 389 (Minn. App. 1990) 
(pet. for rev. denied, 1990), the court 
held that the debtors could not main- 
tain a breach of contract action based 
upon oral statements which were made 
prior to the effective date of the Minne- 
sota Credit Agreement Statute. In 
reaching this conclusion the court found 
that, although the retroactive applica- 
tion of the Minnesota Credit Agreement 
Statute constituted a substantial im- 
pairment of contract, the retroactive 


application was not unconstitutional 
insofar as it served a significant and 
legitimate legislative purpose of 
protecting financial institutions and 
their depositors against fraudulent 
claims. 

The holding in Drewes, it may be 
argued, should also be adopted by the 
Florida judiciary. Both F.S. §687.0304 
and the Minnesota Credit Agreement 
Statute were enacted for the primary 
purpose of protecting financial institu- 
tions and their customers. Moreover, 
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both the Florida courts and the Minne- 
sota courts have permitted some im- 
pairment of contractual rights 
notwithstanding that the Florida Con- 
stitution and the Minnesota Constitu- 
tion prohibit impairment of contrac- 
tual rights. Under this analysis, the 
Florida judiciary could find that F.S. 
§687.0304—like the Minnesota Credit 
Agreement Statute—should be applied 
to oral credit agreements which pre- 
ceded the effective date of the stat- 
ute.!7 

The Supreme Court of Florida may, 
however, reject the application of 
Drewes. In some of the more recent 
opinions discussing the retroactive ap- 
plication of a statute, the court has 
taken an extremely dim view of the 
impairment of contractual rights. See, 
for example, Association of Golden 
Glades Condominium Club, Inc. v. Se- 
curity Management Corp., 557 So.2d 
1350, 1354 (Fla. 1990) (“ ‘Even were 
we to conclude that the Legislature 
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intended retroactive application of this 
statute, we would be compelled to hold 
it invalid as impairing the obligation 
of contract under Article 1, Section 10 
of both the United States and Florida 
Constitutions.’ ”) (quoting Fleeman v. 
Case, 342 So.2d 815, 818 (Fla. 1976)); 
In re Advisory Opinion to the Governor, 
509 So.2d 292, 314 (Fla. 1987) (“any 
legislative action which diminishes the 
value of a contract is repugnant to and 
inhibited by the Constitution.”); Mai- 
son Grande Condo v. Dorten, Inc., 580 
So.2d 859, 862 (Fla. 3d DCA 1991) 
(court rejected the argument that the 
decisions in Pomponio and United 
States Fidelity & Guaranty Company 
announced a new approach to testing 
the constitutionality of a statute that 
impaired contracts); Sarasota County, 
Florida v. Robert B. Andrews, et 
So.2d__, 16 FLW D146 (Fla. 2d DCA 
1991) (“Although the court in Pom- 
ponio suggests that some impairment 
is tolerable, it specifies that the bed- 
rock of its analysis is the principle that 
virtually no degree of impairment will 
be allowed and indicates that the 
amount of impairment that might be 
tolerated will probably not be as much 
as would be acceptable under a tradi- 
tional federal analysis.”) (Emphasis in 
original.) These cases suggest that the 
appellate courts of Florida are becom- 
ing increasingly vigilant in their pro- 
tection of contractual rights and in 
preserving the sanctity of contracts. 


Conclusion 

F.S. §687.0304 will undoubtedly 
damper the escalation of lender liabil- 
ity actions based upon oral credit agree- 
ments. It remains to be seen, however, 
how significantly the statute will im- 
pact upon the filing of these suits. As 
this article points out, the statute may 
not be an effective combatant to lender 
liability actions where the actions are 
based upon a theory other than breach 
of contract. The statute may also not 
be a bar to affirmative defenses in the 
nature of estoppel and waiver. Finally, 
there is also some question as to 
whether oral credit agreements, which 
preceded the effective date of the stat- 
ute, are immune from F.S. §687.0304. 

Until such time as there is a def- 
initive resolution to the construction 
of the statute, lenders would be well 
advised to use caution in their oral 
communications with borrowers and 
recognize that oral communications 


may be used against them in both an 
offensive and defensive posture. Con- 
versely, borrowers would be well ad- 
vised to insist that all representations 
made by lenders be memorialized in a 
document, executed by both the lender 
and the borrower, and recite the con- 
sideration, relevant terms, and con- 
ditions. The failure by borrowers to 
obtain such an executed written docu- 
ment will render the lenders’ represen- 
tations a nullity for purposes of a 
breach of contract action and may also 
impair other causes of action which 
borrowers may have against lenders.0) 
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Changed Circumstances: 
Equity’s Inequitable Defense 


estrictions on the use of 
real property affect the al- 
ienation of the real prop- 
erty in question, and courts 
have recognized various defenses to the 
enforcement of restrictive covenants. 
Recognized defenses include waiver (or 
acquiescence), estoppel, undue hard- 
ship, and, to a limited extent, changed 
circumstances. Changed circumstances 
is a defense arising as an equitable 
concept. Its rationale is that unreason- 
ably burdensome restrictions on the 
use of land should be not be enforced. 
Restrictions on using the doctrine of 
changed circumstances as a defense to 
enforcing restrictive covenants on real 
property have produced illogical and 
inequitable results. The defense re- 
quires courts to deny equitable 
enforcement of a restrictive covenant 
where the enforcement “would be op- 
pressive and unreasonable because (of) 
an entire change in the circumstances 
and in the neighborhood . . . and the 
character of the improvements. . . .! 
From the beginning, however, courts 
have restricted the use of this defense. 
They have held rather uniformly that 
such a defense is available only to one 
who owned the property while the 
changes occurred.” As a result, pur- 
chasers who naturally presume that 
the restrictions of record are no longer 
applicable because of the evident sub- 
stantial changes in the neighborhood, 
often including existing nonconforming 
use of the subject property by the 
seller, find themselves unable to use 
the property in the same manner as 
the surrounding properties. This per- 
mits outmoded restrictions to interfere 
with redevelopment and moderniza- 
tion even when the restrictions conflict 
with revised zoning ordinances. Neigh- 
bors who are unable to enforce use 
restrictions against the seller of bur- 


The application of 
the availability of 
the doctrine of 
changed 
circumstances 
should be available 
to subsequent 
owners of real 


property 


by Joseph M. Grohman 


dened property are permitted to enforce 
them against subsequent purchasers 
of that property. 


Rationale Behind Current Law 

The principal explanation given for 
limiting the availability of changed 
circumstances as a defense is that the 
subsequent titleholder has acquired 
title to the property with notice, actual, 
or constructive inquiry, that the bur- 
dened property is restricted in its use 
in a way that is inconsistent with the 
neighborhood’s current prevailing use* 
and should not be entitled to take 
better title than that which is apparent 
on the record.® Thus, by accepting the 
title to the property with notice that 
the changes have taken place, the 
purchaser impliedly promises to use 
the property in conformity with the 
restrictions, even though the use per- 
mitted by the restrictions is inconsis- 


tent with the prevailing uses reflected 
by the changes in the neighborhood.§ 

The Florida Supreme Court case of 
Wood v. Dozier, 464 So.2d 1168 (Fla. 
1985), typifies the majority position. 
Mr. and Mrs. Wood purchased an eight- 
unit beachfront vacation lodge in 1975. 
The lodge was built in 1952 by their 
predecessor in title on three lots in a 
subdivision which was subject to re- 
strictive covenants providing, among 
other things, that all lots were re- 
stricted to residences and only one 
building could be built on each lot.? 
The Woods added one apartment in 
1976 and two apartments in 1978 by 
adding a second story to their existing 
structure.§ 

Mr. and Mrs. Dozier purchased two 
lots across the street from the Woods’ 
property in 1976 and 1978 and built 
their improvements in conformity with 
the restrictive covenants.? In 1981 the 
Woods purchased two lots adjacent to 
their lodge and obtained building per- 
mits to construct 14 additional rental 
units in a cluster housing arrangement 
of seven buildings of two units each 
spread across the two new lots.!° 

After the Woods began construction, 
the Doziers initiated litigation to pro- 
hibit the intended use. The Woods 
responded with various defenses, in- 
cluding changed circumstances.!! The 
court denied the defense, however, be- 
cause the changes in the neighborhood 
occurred before the Woods took title to 
their property.!2 The court noted that 
restrictive covenants serve a valid pub- 
lic purpose, i.e., they make it possible 
for property owners to control the prop- 
erty’s use and development.!? 


Critique of Current Law 

The author contends that merely 
controlling use and development is not 
a valid public purpose on which to deny 
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the defense. Rather, achieving the in- 
tended neighborhood atmosphere 
through such control should be the 
goal of public policy. No need to ad- 
dress the defense of changed circum- 
stances exists unless the area has 
already changed substantially. By then, 
those entitled to enforce the restric- 
tions have lost control. Therefore, the 
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result of the majority’s position is prop- 
erty owners are controlling the use and 
development of property even when it 
is no longer reasonably possible to 
achieve the neighborhood character in- 
tended by the original parties who 
created the restrictions. This serves 
no valid public policy. 

The majority position is also proble- 
matic because it is inconsistent with 
other existing legal and equitable prin- 
ciples in many respects. First, it results 
in the purchaser’s acquiring fewer 
rights than the seller had. Legal pre- 
cedent, however, supports the pur- 
chaser’s obtaining the same rights as 
the seller.!4 

Second, at least impliedly, the major- 
ity position artificially redefines the 
scope of notice to which the subsequent 
titleholder is bound in real estate trans- 
actions. Under the prevailing view 
limiting the defense, the purchaser is 
on notice only of restrictions on using 
the property and of circumstances in 
the neighborhood having changed. 
From this the majority position infers 
a promise by the subsequent title- 
holder to continue to use the property 
subject to those restrictions, even 
though they no longer promote reason- 
able use of the property. 

Usually, the notice to which a subse- 
quent titleholder is bound is much 
broader. It includes not only what the 
purchaser knows and should know be- 
cause of what is recorded on the public 
records, but also, all facts a reasonable 
investigation would reveal.!5 There- 
fore, it is logical to assume. where 
circumstances have changed, the sub- 
sequent titleholder’s notice is much 
broader than the narrow definition 
used by the majority position to limit 
the availability of the defense. A pro- 
spective subsequent titleholder would 
have at least constructive notice of the 
prior covenants, the prior changes in 
circumstances, and, through reason- 
able investigation, the seller’s defense 
to the enforcement of the restrictions. 
The subsequent titleholder should be 
bound by and have the benefit of all 
circumstances of which he or she has 
or should have had notice. 

Third, under contract law, absent 
personal service obligations, a promise 
or contract is assignable. When one 
assigns rights and delegates duties, 
the successor obligor receives all de- 
fenses to enforcement of the promise 
available to the assignor/delegator, pro- 
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viding the promise to perform was 
limited only to the extent the assignor/ 
delegator had a duty to perform.!® 

It is reasonable to assume the seller 
of real property to whom the defense 
of changed circumstances is available 
intends that all of the benefits of own- 
ing the subject property run to the 
subsequent purchaser so as to enhance 
the value of the property being sold. 
Therefore, it is reasonable to presume 
that at least an implied assignment of 
the right to pursue litigation to remove 
the covenant takes place upon the 
transfer of title to the subsequent 
owner. Furthermore, given the material 
change in circumstances necessary for 
the defense of changed circumstances, 
it is reasonable to infer the purchaser 
of the burdened property would intend 
the performance be limited to circum- 
stances in existence at the time interest 
is acquired in the property, including 
available defenses. The purchaser 
would then be obligated to perform 
only to the extent the seller/assignor 
had the duty to perform. 

The contract analysis is particularly 
relevant because one of the criteria 
necessary for a real covenant to run 
with the burdened land is privity of 
contract.!7 Since a covenant is contrac- 
tual in nature, it is appropriate to 
apply contract principles to the ques- 
tion of whether the burden of the 
covenant would run to the subsequent 
purchaser. 

Fourth, courts frequently recognize 
a promisor may be relieved of the 
burdens of a promise when perform- 
ance of the obligation creates an 
extreme economic burden on the promi- 
sor.18 Enforcing the burden against 
one not in title during the change in 
circumstances may place an undue 
economic hardship on the one who 
owned the property when circum- 
stances changed. Prospective purchas- 
ers are not likely to desire property 
which must be used out of character 
with the neighborhood. The owner may 
have the right to litigate against en- 
forcing the restrictions and then sell 
the property free of the restrictions. 
However, this might not always be an 
adequate procedure. The seller might 
not have the money or time to do so. 

Also, requiring a subsequent title- 
holder to comply with outmoded 
covenants in which the remainder of 
the neighborhood may not be so obli- 
gated may place on the subsequent 
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titleholder hardships out of character 
with the usual obligations of perform- 
ing such covenants. Also, it may 
diminish the value of the affected prop- 
erty without any material benefit to 
the original promisee or the successor, 
while the values of the surrounding 
properties, now unfettered by the prom- 
ise, increase. 

Fifth, restricting the availability of 
the defense of changed circumstances 
as discussed creates an unreasonable 
restraint on alienation. An unreason- 
able restraint on alienation is one that 
places such a burden on the ownership 
or use of the property that the marketa- 
bility of the property is severely 
limited.!9 The majority’s limiting the 
use of changed circumstances as a 
defense restricts the marketability of 
real property to only those willing to 
be bound by outmoded restrictive cove- 
nants even when potentially no one 
else in the neighborhood is so restricted 
and, therefore, the benefits of those 
covenants can no longer be reasonably 
met. Only an extremely limited market 
for property so severely restricted ex- 
ists. Therefore, the majority’s position 
is an unreasonable restraint on aliena- 
tion. 

Sixth, the majority opinion is incon- 
sistent with the legal proposition that 
the covenant runs with the land and 
not with an individual. It requires, at 
least impliedly, the burden to run with 
the land and the defense against en- 
forcing that burden to remain with the 
individual. In effect, it ignores and is 
contradictory to the initial premise of 
what constitutes a real covenant and 
an equitable servitude. There is no 
logical basis on which to decide the 
burden is real and the defense is per- 
sonal.20 

Finally, the majority position creates 
an inequitable distinction between sell- 
ers’ and purchasers’ rights in the same 
property. It allows a seller who owned 
the property while the circumstances 
changed to utilize the defense even if 
the seller never attempted to stop the 
changes.?! However, it does not protect 
a buyer who reasonably presumes the 
restrictions are no longer enforceable.22 
The result is especially inequitable 
where, as here, there is no substantial 
legal rationale or public policy dictat- 
ing such a result and it cannot achieve 
the neighborhood character intended 
by the parties who created the restric- 
tions. 


Proposal 

A more equitable approach to deter- 
mining whether a subsequent title- 
holder may utilize changed circum- 
stances as a defense is to consider the 
reasonable expectations of the parties 
who created the restrictions.23 This 
view focuses on whether the original 
parties’ objectives can be met by the 
continued application of the restric- 
tions. If it is not possible to substan- 
tially achieve them, the defense should 
be available regardless of whether the 
circumstances changed prior to or dur- 
ing the present titleholder’s owner- 
ship.24 

A primary objective of law and equity 
is to effectuate a just outcome as closely 
as possible approximating the parties’ 
intentions. It is reasonable to presume 
the original covenantor and covenan- 
tee desired certain results as the 
product of their agreement, and if these 
goals were not achievable, they would 
not have created the restriction. There- 
fore, it is logical to conclude no need 
to enforce the restriction exists when 
such enforcement cannot achieve the 
anticipated objectives. When the re- 
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striction’s purposes can no longer be 
achieved, it should not be enforced, 
regardless of when circumstances 
changed with respect to the tenure of 
the titleholder raising the defense. 
This rationale is consistent with pre- 
vailing legal theories. First, it 
effectuates the covenanting parties’ in- 
tentions. Second, it is consistent with 
legal precedent and the presumption 
of most sellers and purchasers that the 
subsequent titleholder takes whatever 
interests, rights, defenses, and obliga- 
tions the prior titleholder had. Third, 
it is consistent with the contract theory 
of economic hardship in that it will not 
impose upon the subsequent titleholder 
the obligation to perform when no 
other titleholders in the community 
are obligated to perform. Fourth, it 
applies a consistent theory that not 
only does the burden run with the land, 
but also the benefit of the defense runs 
with the land rather than being a 
personal defense. Finally, this approach 
makes the subject property interesting 
to a broader group of purchasers, in- 
cluding those who intend to use the 
property for purposes other than the 
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originally permitted uses.25 

Because the traditional rule limiting 
the availability of the changed circum- 
stances defense is ingrained in our case 
law, it would be more productive if the 
state legislature adopted a concise stat- 
ute providing “[w]here all other 
elements of such defense are met, an 
owner of real property shall be entitled 
to use the defense of changed circum- 
stances irrespective of whether that 
owner held title to the subject property 
when the changes giving rise to such 
defense took place.” 


Conclusion 

In conclusion, legal theories must 
be consistent in formation and in appli- 
cation. The legal theory of changed 
circumstances as it has evolved in 
Florida produces results unreasonably 
restricting the use of property and 
diminishing its value so that some may 
retain the right to enforce restrictions 
designed to produce objectives now un- 
desirable or unattainable because of 
changed circumstances. Therefore, the 
application of the availability of the 
doctrine of changed circumstances is 
due for a change. It should be available 
to subsequent owners of real property, 
in addition to those who owned it when 
the significant changes took place.4 


1 Osius v. Barton, 109 Fla. 556, __, 147 
So. 862, 867 (1933). As noted in this case, 
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the result may be to leave the parties with 
only an action at law. 

2 Allen v. Avondale Co., 135 Fla. 6, __, 
185 So. 187, 138 (1938); M.M.G. Dev. Co. 
v. Houston, 229 Ga. 163, 190 S.E. 2d 39 
(1972); cf. Wood v. Dozier, 464 So.2d 1168, 
1170 (Fla. 1985). But see Simon v. Henrich- 
son, 394 S.W. 2d 249, 256 (Tex. Ct. App. 
1965) (changes relied upon by plaintiffs took 
place prior to their purchase and were 
continuous throughout the years). 

3 When a private restriction and a zoning 
ordinance conflict, the more limiting restric- 
tion or ordinance prevails. 

4 Allen v. Avondale Co., 135 Fla. 6, __, 
185 So. 137, 138 (1938); Baker v. Field, 163 
So.2d 42, 44 (Fla. 2d D.C.A. 1964); Wood v. 
Dozier, 464 So.2d 1168, 1170 (Fla. 1985). 
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Ga. 163, 190 S.E. 2d 39 (1972); Tolar v. 
Meyer, 96 So.2d 554 (Fla. 3d D.C.A. 1957); 
Vetzel v. Brown, 86 So.2d 138, 140 (Fla. 
1956). 

M.M.G. Dev. Co. v. Houston, 229 Ga. 
163, 190 S.E. 2d 39 (1972). 

7 Wood v. Dozier, 464 So.2d 1168 (Fla. 
1985). Note that the restrictions antedated 
the construction of the eight-unit motel. 

8 Id. 

9 Td. at 1169. 

10 Jd, 

Td, 

12 Td. at 1170. 

13 Td. 

14The Statute Quia Emptores, 18 Edw. 
I, c. 1, enacted in England in 1290 A.D., 
provides all alienations of a fee simple 
estate shall be by substitution, rather than 
by the purchaser’s becoming a tenant of the 
seller. Therefore, the purchaser holds title 
to the transferred land subject to the same 
customs under which the seller held the 
land. As part of their common law system, 
most states, including Florida, adopted all 
the statutes and common law in effect in 
England at the time the colonists settled in 
America. The Statute Quia Emptores was 
in effect in England at that time. Thus, it 
is part of our common law system. There- 
fore, the purchaser should take title with 
the seller’s full rights. 

15 Weber v. Les Petite Academies, 548 
S.W. 2d 847, 852 (Mo. Ct. App. 1976); 
Shelby Sheet Metal, Inc. v. Meter, 1988 
W.L. 130643 (Tenn. Ct. App. 1988) (not 
reported in S.W. 2d). 

16 Peto v. Korach, 17 Ohio App. 2d 20, 26, 
244 N.E. 2d 502, 506-507 (Ohio Ct. App. 
1969). 

17 Goldberg v. Nicola, 319 Pa. 183, 187, 
178 A. 809, 811 (1935); Peto v. Korach, 17 
Ohio App. 2d 20, 25, 244 N.E. 2d 502, 506 
(Ohio Ct. App. 1969); Old Dominion I. & S. 
v. Virginia Elec. & Power Co., 215 Va. 658, 
667, 212 S.E. 2d 715, 722 (1975); Trahms 
v. Starrett, 34 Cal. App. 3d 766, 770, 110 
Cal. Rptr. 239, 241 (Cal. Ct. App. 1973); 
Grange Co. v. Simmons, 203 Cal. App. 2d 
567, 573, 21 Cal. Rptr. 757, 760 (Cal. Ct. 
App. 1962); Shelby Sheet Metal, Inc. v. 
Meter, 1988 W.L. 130643 (Tenn. Ct. App. 
1988) (not reported in S.W. 2d). 

For the burdens of a covenant to run at 


law, at least four elements must exist. At 
common law, it was necessary for there to 
be horizontal privity (privity of estate and 
privity of contract) between the covenantor 
and the covenantee; vertical privity (privity 
of estate) between the covenantor and the 
party against whom the promise is to be 
enforced; the intent by the covenantor and 
covenantee that the burden should run; and 
the burden had to touch and concern the 
real property in question. Today, because 
of the impact of the various recording stat- 
utes and the influence of equity considera- 
tions even in courts of law, many courts 
require that the subsequent party against 
whom the promise is to be enforced must 
have acquired interest in the property with 
notice of the restrictive covenant. 

For the obligations to run in equity, three 
essential elements must be met. The origi- 
nal covenantor and covenantee must have 
intended that the burden run. The subse- 
quent titleholder must have taken title with 
notice of the covenant and of the obligations 
and the covenant must touch and concern 
the land. 

18 Groseth Int’l, Inc. v. Tenneco, Inc., 410 
N.W. 2d 159, 167 (S.D. 1987); Sunflower 
Elec. Coop., Inc. v. Tomlinson Oil Co., 7 
Kan. App. 2d 131, 638 P.2d 963, 969-970, 
974 (Kan. Ct. App. 1981); Maple Farms, 
Inc. v. City School Dist. of Elmira, 76 Misc. 
2d 1080, 352 N.Y.S. 2d 784, 788-789 (N.Y. 
Sup. Ct. 1974). 

19 Davis v. Geyer, 151 Fla. 362, 9 So.2d 
727 (1942); Moore v. Stevens, 90 Fla. 879, 
___, 106 So. 901, 903 (1925); Kies v. Hollub, 
450 So.2d 251, 255 (Fla. 3d D.C.A. 1984); 
Young v. Tortoise Island Homeowners, 511 
So.2d 381, 383 (Fla. 5th D.C.A. 1987); 
Grossman v. Hill, 384 Pa. 590, 596, 122 
A.2d 69, 72 (1956); Braun v. Klug, 335 Mich. 
691, 694-695, 57 N.W. 2d 299, 301 (1953); 
Davis v. Skipper, 125 Tex. 364, 369, 83 
S.W. 2d 318, 321 (1935); Sinclair Refining 
Co. v. Watson, 65 So.2d 732, 733 (Fla. 1953). 

20 Real covenants and equitable servi- 
tudes differ from personal covenants in 
material ways. First, they affect the use and 
ownership of real property. Second, because 
of this attachment to the real property, the 
obligations of real covenants and equitable 
servitudes become the obligations of each 
successive owner of that real property pro- 
viding the requisites for the running of the 
burdens are met. 

21 Presumably, if the seller had been dili- 
gent and moved to stop the nonconforming 
uses, he or she would have prevailed and 
the changes would not have occurred. 

22 See Wood v. Dozier, 464 So.2d 1168, at 
1170 (Fla. 1985). 

23 Allen v. Avondale Co., 135 Fla. 6, _, 
185 So. 137, 138 (1938); Barton v. Moline 
Properties, Inc., 121 Fla. 683, _, 164 So. 
551, 556 (Fla. 1935); AC Associates v. First 
Nat'l Bank of Florida, 453 So.2d 1121, 1126 
(Fla. 2d D.C.A. 1984). 

24 Carlson v. Kantor, «91 So.2d 342, 343 
(Fla. 4th D.C.A. 1980). 

25 Presumably more prospective purchas- 
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though they may face some litigation during 
which they will raise the defense of changed 
circumstances. 
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CRIMINAL LAW 


Prisoner Civil Rights: The Need for 
the Implementation of Adequate 
Inmate Grievance Mechanisms 


he Constitution guarantees 

prisoners the right of mean- 

ingful access to courts! and 

prison officials may not 
retaliate against prisoners who exer- 
cise their right of access.? 

In Preiser v. Rodriguez, 411 US. 
475, 499 (1973) (citing Humphrey v. 
Cady, 405 U.S. 504, 516, n. 18 (1972)), 
the Supreme Court explained that a 
prisoner seeking damages for depriva- 
tion of constitutional or federally 
created rights may properly bring suit 
under §1983, whereas a prisoner chal- 
lenging “the fact or length of his 
custody” must pursue the claim through 
a writ of habeas corpus.? 

Under $1983 of the Civil Rights Act 
of 1871, a prisoner may seek redress 
when a person acting under color of 
state law deprives the prisoner of rights 
guaranteed by the Constitution or fed- 
eral laws. 

42 U.S.C. §1983 provides as follows: 
Every person who, under color of any stat- 
ute, ordinance, regulation, custom, or usage, 
of any State or Territory or the District of 
Columbia, subjects, or causes to be sub- 
jected, any citizen of the United States or 
other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, 
or immunities secured by the Constitution 
and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other 
proper proceeding for redress. For the pur- 
poses of this section, any Act of Congress 
applicable exclusively to the District of 
Columbia shall be considered to be a statute 
of the District of Columbia. 


The Supreme Court has established 
that plaintiffs need not exhaust state 
administrative or judicial remedies be- 
fore filing §1983 suits. In an effort to 
reduce prisoner litigation, however, Con- 
gress in 1980 adopted a qualified 
exhaustion requirement for state pris- 
oner §1983 suits.5 The statute, 42 
U.S.C. §1997e, permits federal district 
courts to compel prisoners filing §1983 


The grievance 
procedure must be 
perceived by the 
prisoner as a viable 
alternative to 
litigation for 
challenges to 
conditions of 
confinement 
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claims to exhaust a state prison griev- 
ance process, if the grievance process 
contains certain procedural safeguards 
specified in the statute. A court may 
order exhaustion under this section 
only if the U.S. Attorney General has 
certified or the court has established 
that the state administrative proce- 
dures are in substantial compliance 
with the standards set forth in §1997e.” 

The Federal Courts Study Commit- 
tee was created by Congress in 1989 
to examine the “impending crisis” in 
the workload of the federal courts and 
to make recommendations for reducing 
that workload.§ The committee, which 
was composed of 15 members appointed 
by the Chief Justice, issued its report 
in April 1990.9 The committee found 
that “few states have sought and ob- 


tained certification under the statute,” 
principally because state corrections 
officials object to the specific statutory 
standards.!° The committee commen- 
ted, “Some states evidently regard the 
substantive standards as onerous.”!! 
In order to encourage more states to 
apply for certification or judicial ap- 
proval of their plans, the committee 
recommended that the specific criteria 
should be replaced by a general stan- 
dard.!2 The committee proposed that a 
court could require exhaustion of a 
state grievance procedure if the Justice 
Department or a federal district court 
found the plan to be “fair and effec- 
tive.”13 The committee, however, didn’t 
specify whether the Justice Depart- 
ment or federal district courts should 
interpret the proposed fair and effec- 
tive standard to include any of the 
current §1997e criteria. As of the date 
of this article, the only states with 
judicially or certified approved plans 
are Virginia; Washington, Eastern Dis- 
trict; Louisiana, Middle District; Iowa; 
Maryland; Nebraska; Ohio; North Caro- 
lina, Eastern District; Texas, Eastern 
and Southern Districts; and North Caro- 
lina, Middle District.!4 

Clearly, meaningful grievance mecha- 
nisms must be instituted in order to 
alleviate the burden now on the federal 
court system. The use of §1983 to 
challenge prison conditions has stead- 
ily increased. Members of the federal 
judiciary contend that the “sheer vol- 
ume causes these cases (prisoner suits) 
to consume a sizeable chunk of time.”!5 
The Supreme Court has stated that 
“what for a private citizen would be a 
dispute with his landlord, with his 
employer, with his tailor, with his 
neighbor, or with his banker becomes 
for the prisoner, a dispute with the 
State’6 The inmate’s desire to im- 
prove the conditions of confinement is 
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second only to escaping confinement. 
The federal civil rights complaint holds 
a special allure for the state inmate. 
Complaint forms are available at the 
jail, filing costs the indigent nothing,!” 
and there is no requirement to exhaust 
administrative or judicial remedies. In 
appropriate instances, federal courts 
will construe state prisoners’ civil rights 
claims under §1983 as petitions for 
habeas corpus relief. Habeas corpus is 
the exclusive federal remedy available 
to a state prisoner who challenges the 
fact or duration of confinement and 
seeks as relief immediate or speedier 
release.!® This is of substantial practi- 
cal importance because prisoners 
bringing federal habeas claims are re- 
quired to exhaust available state 
remedies where a prisoner need not 
exhaust state remedies prior to bring- 
ing a §1983 claim. 

Imposition of a specific exhaustion 
requirement in prisoner civil rights 
cases might, however, alleviate the 
overburdening of the federal courts. In 
addition to the problem of the crowded 
dockets are considerations of the time 
consumed in disposing of civil rights 
complaints. Pro se complaints of state 
prisoners which do not appear to state 
specific facts sufficient to support their 
civil rights claims may not be simply 
dismissed. Rather, the courts must 
determine whether “it appears ‘beyond 
doubt that the plaintiff can prove no 
set of facts in support of his claim’ ”!9 
This determination may require evi- 
dentiary hearings, consuming several 
days of a court’s time.?° Courts are also 
obligated to afford the prisoner- 
plaintiff sufficient opportunity to amend 
the complaint for the purpose of more 
clearly establishing the operative facts 
from which the civil rights violation 
arises.2! This policy results in further 
delay. 

Other factors which complicate the 
hearing of prisoner cases, include secu- 
rity and transportation. The prisoner- 
plaintiff must be escorted to and from 
the courthouse, and security personnel 
must be present in the courtroom. 
Furthermore, witnesses often consist 
of other inmates who also must be 
transported to the court, creating addi- 
tional financial costs and adding to the 
security problem.22 

It is a “long settled rule of judicial 
administration that no one is entitled 
to judicial relief for a supposed or 
threatened injury until the prescribed 
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administrative remedy has been ex- 
hausted.”23 There are various reasons 
for requiring that administrative reme- 
dies be exhausted. One justification for 
requiring exhaustion is based on con- 
siderations of comity—the wish to avoid 
conflict with the states.24 A second 
purpose of the exhaustion requirement 
is to allow for determination of the 
issues in controversy by an administra- 
tive agency which may be uniquely 
qualified to determine factual questions 
by virtue of its expertise in a specific 
field.25 A third reason for requiring 
exhaustion is due to the fact that the 
administrative agency is an autono- 
mous body having specified power and 
functions and the court ought not in- 
terfere in an administrative action.26 
Another rationale for an exhaustion 
requirement is the efficacy of allowing 
for an uninterrupted, final administra- 
tive determination of the petitioner’s 
claim. This requirement of finality may 
obviate the need for judicial relief; the 
agency may make a satisfactory deter- 
mination thereby avoiding unnecessary 
delay and expense.?? 

Members of the federal judiciary have 
indicated that most, if not all, prisoner 
petitions are frivolous.”® A suit can be 
“frivolous” in two ways: Some suits are 
frivolous in the sense that they are 
without legal merit because they do 
not state a claim upon which relief can 
be granted.29 Some suits are “frivo- 
lous” in the sense that they concern 
seemingly trivial matters. 

Federal courts are normally reluc- 
tant to interfere with matters of 
internal prison administration. Hooks 
v. Kelley, 463 F.2d 1210, 1211 (5th Cir. 
1972); see also Newman v. Alabama, 
683 F.2d 1312, 1320 (11th Cir. 1982). 
As the Supreme Court stated in Bell 
v. Wolfish, 441 U.S. 520, 547 (1979) 
(citations omitted): 

[T}he problems that arise in the day-to-day 
operations of a corrections facility are not 
susceptible of easy solutions. Prison admin- 
istrators therefore should be accorded wide- 
ranging deference in the adoption and exe- 
cution of policies and practices that in their 
judgment are needed to preserve internal 
order and discipline and to maintain insti- 
tutional security. 

The Supreme Court has repeatedly 
stated: “Such considerations [of prison 
administration] are peculiarly within 
the province and professional expertise 
of corrections officials, and, in the ab- 
sence of substantial evidence in the 
record to indicate that the officials 


have exaggerated their response to 
these considerations, courts should or- 
dinarily defer to their expert judgment 
in such matters.” Bell v. Wolfish, 441 
U.S. at 547-48, quoting Pell v. Procu- 
nier, 417 U.S. 817, 827 (1974). 

A policy of judicial restraint does 
not, however, include failure to take 
cognizance of a prisoner’s valid consti- 
tutional claims. The Supreme Court 
has held that “convicted prisoners do 
not forfeit all constitutional protections 
by reason of their conviction and con- 
finement in prison.’3° It is also 
axiomatic, however, that “{lJawful in- 
carceration brings about the necessary 
withdrawal or limitation of many privi- 
leges and rights, a retraction justified 
by the considerations underlying our 
penal system.”3! There must be “mu- 
tual accommodation” between the penal 
institution’s legitimate needs and goals 
and the prisoner’s retained constitu- 
tional rights.32 In determining whether 
conditions of confinement are unconsti- 
tutional under the Eighth or Four- 
teenth Amendments, the federal court’s 
task is limited to enforcing constitu- 
tional standards rather than the 
assumption of superintendence of pri- 
son administration.*? 


Recommendations 
and Conclusion 

It is essential to develop a better 
reconciliation between the competing 
demands of efficient judicial adminis- 
tration and just disposition of indi- 
vidual civil rights cases. State prison 
grievance mechanisms represent a step 
forward in the redress of prisoner rights 
by providing inmates with a legitimate 
means to challenge state correctional 
actions. The grievance procedure must 
be perceived by the prisoner as a viable 
alternative to litigation for challenges 
to conditions of confinement. Although 
it is clearly desirable for prisons to 
have meaningful grievance mechanisms 
to cut down the number of prison- 
related lawsuits, this does not mean 
that a prisoner in a system with an 
adequate administrative mechanism in 
place should be compelled as a 
jurisdictional matter to plead its ex- 
haustion before filing suit. The inade- 
quacy of the available administrative 
remedies to redress deprivations of 
prisoners’ rights seems to mitigate 
against an absolute court-ordered ex- 
haustion for the sake of expedience 
alone. Inmate grievance mechanisms 


é 


must be designed to safeguard consti- 
tutional guarantees carefully so that 
prisoners’ rights are not sacrificed to 
ease the courts’ dockets. 

The sheer volume of prisoner litiga- 
tion does justify authorizing the fed- 
eral courts to use more limited means, 
short of a jurisdictional exhaustion 
requirement, to encourage in-prison 
resolution of grievances.34 The courts 
could be authorized, for instance, to 
stay proceedings for a period of time 
in order to permit administrative proc- 
essing of the grievance underlying a 
lawsuit. It should also be noted that 
corrections personnel may not be aware 
of, and may therefore not be able to 
rectify, administrative deficiencies if a 
prisoner circumvents state agencies by 
bringing a §1983 action. The states 
may then be more likely to reform their 
own institutions and procedures, which 
would hopefully result in fewer civil 
rights violations and fewer §1983 ac- 
tions. 0 
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his article will focus on 

whether Florida should join 

the 20 states which have 

enacted the Uniform Foreign 
Money-Judgments Recognition Act (uni- 
form recognition act).! There will be 
an initial discussion of present Florida 
law on the recognition of foreign coun- 
try judgments, followed by a more 
lengthy discussion of the law under the 
uniform recognition act, and the ad- 
vantages for Florida in adopting the 
act. 


The Rule of Comity 

The common law rule followed to this 
day by the 30 states which have not 
yet adopted the uniform recognition act 
is the rule of “comity.” This is the rule 
presently followed by Florida, as will 
be discussed in more detail. The semi- 
nal case in the United States to estab- 
lish comity as the standard for 
recognition and enforcement of foreign 
country judgments was Hilton v. Guyot, 
159 U.S. 113 (1895). The Hilton case 
involved a money judgment obtained 
in France by French nationals against 
a resident of the United States. The 
judgment creditor then brought suit 
in U.S. District Court, New York, to 
have the French judgment recognized 
and enforced in this country against 
the U.S. resident. 

The Court in Hilton set forth the rule 
of comity as it applies to foreign coun- 
try money judgments: 

When an action is brought in a court of this 
country, by a citizen of a foreign country 
against one of our own citizens, to recover 
a sum of money adjudged by a court of that 
country to be due from the defendant to the 
plaintiff, and the foreign judgment appears 
to have been rendered by a competent court, 
having jurisdiction of the cause and of the 
parties, and upon due allegations and proofs, 
and opportunity to defend against them, 
and its proceedings are according to the 
course of a civilized jurisprudence, and are 
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stated in a clear and formal record, the 
judgment is prima facie evidence, at least, 
of the truth of the matter adjudged; and it 
should be held conclusive upon the merits 
tried in the foreign court, unless some 
special ground is shown for impeaching the 
judgment, as by showing that it was af- 
fected by fraud or prejudice, or that, by the 
principles of international law, and by the 
comity of our own country, it should not be 
given full credit and effect.? 


Moreover, the Hilton Court placed a 
further condition upon the recognition 
of a foreign country’s money judgment: 
Such a judgment would be prima facie 
evidence only, and not conclusive of the 
merits of the claim, if by the law of the 
foreign country which rendered the 
judgment, judgments entered by U.S. 
courts are not recognized as conclu- 
sive.? 


Present Florida Law 

Florida presently follows the Hilton 
rule of comity on the recognition of a 
foreign country’s money judgment. 
Florida also applies the Hilton rule of 
“reciprocity” in recognizing and enforc- 
ing judgments from a foreign court. 
That is, provided the other require- 
ments set forth in the Hilton decision 
are met, Florida generally will give 
force and effect to the judgment of a 
foreign court and will enforce it only 
when the courts of the foreign 
jurisdiction would afford relief under 
the same circumstances to Florida judg- 
ments.5 

Moreover Florida will not recognize 
a foreign money judgment which is not 
final.® Nor will Florida, under its pre- 
sent law, recognize a foreign money 
judgment entered by default, even if, 
in the foreign suit, the U.S. judgment 
debtor was personally served with sum- 
mons and complaint in the county 
wherein the judgment debtor resides 
in the United States. Jackson v. Stelco 
Employees’ Credit Union Limited, 203 
So.2d 669 (Fla. 4th DCA 1967). 

In Jackson, the defendant was per- 
sonally served with summons and com- 
plaint in Broward County, wherein he 
resided, but he failed to appear in the 
action for recovery of money pending 
against him in Ontario, Canada; a 
default judgment was entered against 
him in the Canadian suit. Suit was 
then commenced on the Canadian judg- 
ment in Broward County circuit court. 
The Fourth District, in reversing the 
trial court’s summary judgment in fa- 
vor of the judgment creditor, held that 
a judgment of a foreign country en- 
tered under such circumstances does 
not comport with American ideals re- 
lating to due process, and should not 
be recognized under the rules of com- 
ity.” 


Uniform Recognition Act 

The goal of the uniform recognition 
act, as set forth in the official comment, 
is that codification by a state of its 
rules on the recognition of money judg- 
ments rendered in a foreign court will 
make it more likely that judgments 
rendered in that state will be recog- 
nized abroad.® In 1962, the National 
Conference of Commissioners on Uni- 
form State Laws promulgated the Uni- 
form Foreign Money-Judgments Rec- 
ognition Act.? The act codifies rules of 
law that have long been applied by a 
majority of courts in this country on 
the subject of recognition of money 
judgments rendered in a foreign court.!° 
Moreover, in their preparation of the 
uniform recognition act, the commis- 
sioners took into consideration codifi- 
cation efforts made elsewhere on this 
subject; particularly, the British For- 
eign Judgments (Reciprocal Enforce- 
ment) Act of 1933 and a model act 
produced in 1960 by the International 
Law Association. Also, the Canadian 
commissioners on uniformity of legisla- 
tion, engaged in a similar endeavor as 
the National Conference of Commis- 
sioners, were kept informed of the 
progress of the work.!! 


Scope of the Act 

The uniform recognition act defines 
a “foreign state” as any governmental 
unit other than the United States, or 
any state, district, commonwealth, ter- 
ritory, insular possession thereof, or 
the Panama Canal Zone, the Trust 
Territory of the Pacific Islands, or the 
Kyukyu Islands.!2 The act further de- 
fines “foreign judgment” to mean any 
judgment of a foreign state granting 
or denying recovery of a sum of money, 
other than a judgment for taxes, a fine 
or other penalty, or a judgment for 
support in matrimonial or family mat- 
ters. 13 

As such, the uniform recognition act 
deals with a different type of “foreign 
judgment” than that dealt with in the 
Uniform Enforcement of Foreign Judg- 
ments Act (uniform enforcement act).!4 
The uniform enforcement act applies 
only to judgments, decrees, or orders 
of a court of the United States or of any 
other court which is entitled to full 
faith and credit pursuant to the full 
faith and credit clause of the U.S. 
Constitution in the state wherein the 
judgment is being enforced.!5 Foreign 
country judgments have not been re- 


cognized and enforced pursuant to the 
full faith and credit clause, since for- 
eign country judgments are not enti- 
tled to full faith and credit.!© Rather, 
as previously discussed, foreign coun- 
try judgments have traditionally been 
recognized and enforced in the United 
States pursuant to the doctrine of com- 
ity. 

Moreover, the uniform recognition 
act does not set forth a specific proce- 
dure for the enforcement of a foreign 
country money judgment once it is 
recognized. In its official comment, as 
well as at §3 thereof, the uniform 
recognition act indicates that foreign 
country judgments which are recog- 
nized under the uniform recognition 
act are to be enforced in the same 
manner as the judgment of a sister 
state which is entitled to full faith and 
credit.17 Therefore, the procedural 
method for enforcement of judgments 
entitled to full faith and credit, that is, 
the procedure set forth in the uniform 
enforcement act, is applied to a foreign 
country money judgment once it is 
recognized. 


Applicability 

Section 2 of the uniform recognition 
act states that the act applies to any 
foreign country money judgment that 
is final, conclusive, and enforceable 
where rendered even though an appeal 
from said judgment is pending or it is 
subject to appeal.!9 Moreover, §3 of the 
uniform recognition act makes any for- 
eign country judgment which meets 
the requirements of §2, above, conclu- 
sive between the parties to the extent 
that such judgment grants or denies 
recovery of a sum of money, and the 
foreign judgment is enforceable in the 
same manner as the judgment of a 
sister state which is entitled to full 
faith and credit.2° 


Grounds for Nonrecognition 
The uniform recognition act does not 
set forth guidelines for the recognition 
of a foreign country judgment. Rather, 
at §4, it provides specific grounds for 
the nonrecognition of a foreign judg- 
ment. Section 4 postulates that a for- 
eign judgment is not conclusive if: 1) 
The judgment was rendered under a 
system which does not provide impar- 
tial tribunals compatible with the re- 
quirements of due process of law; 2) the 
foreign court did not have personal 
jurisdiction over the defendant; or 3) 


the foreign court did not have 
jurisdiction over the subject matter.?! 
Absence of “reciprocity” on the part of 
the foreign judgment forum is not a 
ground for nonrecognition under the 
uniform recognition act. Bank of Mon- 
treal v. Kough, 612 F.2d 467 (9th Cir. 
1980). 

Moreover, the uniform recognition 
act does not mandate nonrecognition 
of a foreign country judgment if: 1) The 
defendant in the foreign proceeding did 
not receive notice of the proceedings 
in sufficient time to enable him to 
defend; or 2) the judgment was ob- 
tained by fraud; or 3) the cause of 
action or claim on which the judgment 
is based is repugnant to the public 
policy of the state; or 4) the judgment 
conflicts with another final and conclu- 
sive judgment; or 5) the proceeding in 
the foreign court was contrary to an 
agreement between the parties under 
which the dispute in question was to 
be settled otherwise than by proceed- 
ings in that court; or 6) in the case of 
jurisdiction based only on personal serv- 
ice, the foreign court was a seriously 
inconvenient forum for the trial of the 
action.22 Thus, it has been suggested 
that a foreign country judgment should 
be recognized by a jurisdiction follow- 
ing the uniform recognition act even 
in the presence of any of the forego- 
ing.?3 

However, the Florida Legislature 
could easily address this issue to any 
degree it may deem necessary, since 
several of the 20 states which have 
adopted the uniform recognition act 
have either omitted material from the 
uniform text, or added material to the 
uniform text. For example, Georgia’s 
version of the uniform recognition act 
provides that a foreign judgment shall 
not be recognized if the defendant in 
the foreign court proceeding did not 
receive sufficient notice of the proceed- 
ing to enable him to defend; the judg- 
ment was obtained by fraud; the cause 
of action upon which the judgment is 
based is repugnant to the public policy 
of that state; the judgment conflicts 
with another final and conclusive judg- 
ment; the proceedings in the foreign 
court were contrary to an agreement 
between the parties under which the 
dispute in question was to be settled 
otherwise than by proceedings in that 
court; or in the case of jurisdiction 
based only on personal service, the 
foreign court was a seriously incon- 
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venient forum for the trial of the 
action.24 


Moreover, and perhaps more appro- 
priate than legislative tampering with 
the wording of the uniform text, in 
determining whether a foreign country 
judgment should be recognized under 
the uniform recognition act, a Florida 
court would be free to look into the 
factors addressed by §4(b)(1-6) of the 
uniform recognition act, and determine 
whether the circumstances in a par- 
ticular case warrant recognition. This 
was clearly demonstrated in Colonial 
Bank v. Worms 550 F. Supp. 55 
(S.D.N.Y. 1982). In Colonial Bank the 
U.S. district court, applying the uni- 
form recognition act as adopted by New 
York, held that the defendant in that 
case, an American resident, was not 
denied due process when a default 
judgment was entered against him in 
England. 

The court in Colonial Bank found 
that the defendant had consented to 
litigate in the English courts any dis- 
pute arising out of a guarantee; that 
the defendant had retained English 
solicitors; that those solicitors had com- 
menced active defense of the matter; 
that the defendant had then failed to 
supply his solicitors with instructions, 
had failed to compensate them for 
services rendered, and had ignored his 
solicitors’ advice (prior to their with- 
drawal from the case) to the effect that 
defendant’s failure to answer could 
result in a default. The court in Colo- 
nial Bank further found that 
jurisdiction over the defendant in Eng- 
land was based on personal service in 
the United States, and on the defen- 
dant’s voluntary appearance in the 
English court. Therefore, the court in 
Colonial Bank recognized and enforced 
the English default judgment.25 

In Overseas Development Bank uv. 
Nosthmann, 115 A.D. 2d 719, 496 
N.Y.S. 2d 534 (A.D. 2 Dept. 1985), the 
court likewise engaged in a similar 
analysis of whether any of the manda- 
tory or discretionary grounds for non- 
recognition set forth by §4 of the 
uniform recognition act were present. 
In Vrozos v. Sarantopoulos, 552 N.E. 
2d 1093, 195 Ill. App. 3d 610 (1990), 
the court precluded registration of a 
Canadian default judgment in Illinois 
on the grounds that there were factual 
issues as to whether the judgment 
debtor was denied due process in the 
Canadian proceeding due to the al- 
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Section 5(b) makes 
clear that the act 
does not prevent the 
courts in the 
enacting state from 
recognizing foreign 
judgments rendered 
upon other bases of 
. .. personal 
Jurisdiction 


leged lack of notice to the debtor, and 
alleged lack of personal jurisdiction 
over the debtor by the Canadian court. 


Personal Jurisdiction 

The uniform recognition act provides 
at §5 that a foreign judgment shall not 
be refused recognition for lack of per- 
sonal jurisdiction if: 1) The defendant 
was served personally in the foreign 
state; 2) the defendant voluntarily ap- 
peared in the proceedings, other than 
for the purpose of protecting property 
seized or threatened with seizure in 
the proceedings or contesting the 
jurisdiction of the court over him; 3) 
the defendant prior to the commence- 
ment of the proceedings had agreed to 
submit to the jurisdiction of the foreign 
court with respect to the subject matter 
involved; 4) the defendant was domi- 
ciled in the foreign state when the 
proceedings were instituted, or, being 
a body corporate had its principal place 
of business, was incorporated, or had 
otherwise acquired corporate status, 
in the foreign state; 5) the defendant 
had a business office in the foreign 
state and the proceedings in the for- 
eign court involved a cause of action 
or claim for relief arising out of the 
business done by the defendant through 
that office in the foreign state, or 6) the 
defendant operated a motor vehicle or 
airplane in the foreign state and the 
proceedings involved a cause of action 
or claim for relief arising out of such 
operation.26 

Section 5(b) of the uniform recogni- 
tion act, moreover, makes clear that 
the act does not prevent the courts in 
the enacting state from recognizing 


foreign judgments rendered upon other 
bases of personal jurisdiction.2” In Bank 
of Montreal v. Kough, 612 F.2d 467 
(9th Cir. 1980), the court, applying 
California’s version of the uniform rec- 
ognition act, held that the language of 
§5(b) authorizing recognition of foreign 
country judgments predicated upon 
“other basis of jurisdiction” was in- 
tended to leave the door open for recog- 
nition of foreign judgments rendered 
in accordance with American princi- 
ples of jurisdictional due process. In 
Bank of Montreal, the court recognized 
and enforced a money judgment ob- 
tained against a defendant by default 
in British Columbia, upon a finding of 
both minimum contacts with British 
Columbia and adequate notice to the 
defendant. The court found that the 
defendant had executed and breached 
a guarantee in British Columbia, had 
engaged in prior negotiations there 
involving the guarantee and other prom- 
issory notes, and had been personally 
served with process at his California 
residence.?® 


Miscellaneous Provisions 
Section 6 of the uniform recognition 
act provides that if a defendant satis- 
fies the court either that an appeal is 
pending or that he or she is entitled 
and intends to appeal from the foreign 
judgment, the court may stay the pro- 
ceedings until the appeal has been 
determined or until the expiration of a 
period of time sufficient to enable the 
defendant to prosecute the appeal.?9 
Also, the uniform recognition act 
does not prevent the recognition of a 
foreign country judgment in situations 
not covered by the act.3° This situation 
usually has arisen in foreign country 
judgments involving divorce. In Zalu- 
endo v. Zaluendo, 360 N.E. 2d 386, 45 
Ill. App. 3d 849 (App. 1 Dist. 1977), a 
wife petitioned an Illinois district court 
for an increase in child support, even 
though a divorce decree existed in 
Cuba which did not provide for child 
support. The court held that the uni- 
form recognition act did not prevent 
an Illinois court from recognizing a 
decree of divorce; however, the court 
made a distinction between recogniz- 
ing the foreign divorce decree as it 
affects the status of the parties, and 
enforcing the decree as it provided for 
alimony and child support payments.?! 
Also, once a foreign country judg- 
ment is recognized under the uniform 


: 
as, 
5 


recognition act, the doctrine of res 
judicata and collateral estoppel will 
apply to bar the judgment debtor from 
raising issues that were litigated, or 
could have been litigated, in the for- 
eign tribunal. Ingersoll Milling Ma- 
chine Co. v. Granger, 833 F.2d 680 (7th 
Cir. 1987); Porisini v. Petricca, 456 
N.Y.S. 2d 888, 90 A.D. 2d 949 (A.D. 
1982). 


Advantages in 
Adopting the Act 

The present Florida law and proce- 
dure on recognition of a foreign country 
judgment has been discussed in this 
article. It should thus be readily evi- 
dent that one clear advantage of the 
uniform recognition act over comity is 
that, under comity, a party filing a 
foreign country judgment in federal or 
state court has the burden of proving 
the validity of the foreign judgment 
before recognition is given.32 On the 
other hand, a foreign country judgment 
validated pursuant to the uniform rec- 
ognition act must pass only a few 
requirements, as previously mentioned, 
for recognition to be granted. 

Moreover, in the last decade, Florida 
has become a gateway to Latin Amer- 
ica for business and services conducted 
and rendered in that hemisphere by 
U.S. companies. If the Florida Legisla- 
ture were to adopt the uniform recogni- 
tion act, it would not only aid the 
recognition of foreign country judg- 
ments in Florida, but also would sub- 
stantially increase the likelihood of 
recognition and enforcement of Florida 
judgments in foreign courts. 

Many foreign countries do not recog- 
nize and enforce U.S. judgments unless 
it is shown that the U.S. jurisdiction 
which entered the judgment recipro- 
cates. Florida’s enactment of the uni- 
form recognition act, a legislative act, 
would clearly satisfy such requisite 
showing much more convincingly than 
the present comity doctrine previously 
discussed.*3 Therefore, Florida’s enact- 
ment of the uniform recognition act 
would be a significant step forward in 
enhancing the recognition and en- 
forcement of Florida judgments by for- 
eign courts. 


Conclusion 

The uniform recognition act is clearly 
a “pro-trade” statute. Florida has be- 
come a significant trading gateway to 
the Caribbean and South America. The 


The uniform 
recognition act is a 
carefully drafted 
statute which now 
has a large body of 
case law to protect 
the rights of 
judgment debtors to 
challenge the 
recognition of a 
foreign country 
Judgment 


uniform recognition act, if enacted, 
would be a much clearer signal to 
Florida’s trading partners in the south- 
ern hemisphere of Florida’s willingness 
to reciprocate in recognizing a foreign 
country judgment than is the doctrine 
of comity presently followed. 

The uniform recognition act has been 
enacted by 20 states, including, among 
others, California, Connecticut, Geor- 
gia, Illinois, Massachusetts, and New 
York. It is a carefully drafted statute 
which now has a large body of case law 
developed under it to protect the rights 
of judgment debtors to challenge the 
recognition of a foreign country judg- 
ment if they feel the judgment was 
improperly entered in the foreign tri- 
bunal. Moreover, the Florida Legisla- 


ture can add wording to the uniform 
text, if it deems it in the best interest 
of its citizens. Furthermore, if the uni- 
form recognition act were to be en- 
acted, the Florida courts, in determin- 
ing whether a foreign judgment should 
be recognized under the act, would be 
free to make an inquiry as to whether 
the necessary due process and 


jurisdictional requirements have been 


met. 

There are, thus, significant compel- 
ling reasons for Florida to enact the 
uniform recognition act, and in this 
author’s opinion, not many for failing 
to do so. 9 


1 13 U.L.A. 263 (Master Edition) (1986). 
As of 1991, the uniform recognition act is 
followed by Alaska, California, Colorado, 
Connecticut, Georgia, Idaho, Illinois, Iowa, 
Maryland, Massachusetts, Michigan, Min- 
nesota, Missouri, New York, Ohio, Okla- 
homa, Oregon, Texas, Virginia, and Wash- 
ington. Id., 1991 CumutativeE ANNUAL PocKET 
Part at 38. Three recent Texas appellate 
decisions declared that the uniform recogni- 
tion act violated due process by failing to 
create a procedure through which the judg- 
ment debtor can assert a statutory criteria 
for recognition of a foreign money judgment, 
while at the same time providing that the 
foreign country judgment, once recognized, 
is conclusive between the parties to the 
extent that it grants or denies recovery of 
a sum of money. Don Docksteader Motors, 
Ltd. v. Patal Enterprises, Ltd., 776 S.W. 2d 
726 (Tex. App. 1989); Plastics Engineering 
Inc. v. Diamond Plastics Corp; 764 S.W. 2d 
924 (Tex. App. 1989); Detamore v. Sullivan, 
731 S.W. 2d 122 (Tex. App. 1987). The 
Supreme Court of Texas, however, reversed 
the Don Docksteader decision and held that 


“Gimme’ Samhill County v. Crandon, 
127 U.S. 426 (1922)—Hold the appeals. .. .” 
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the provisions of the uniform recognition 
act complied with the due process require- 
ments of notice and hearing. Don 
Docksteader Motors, Ltd. v. Patal Enter- 
prises, Ltd., 794 S.W. 2d 761 (Tex. 1990). 

2 Hilton v. Guyot, 159 U.S. 113, 205-206 
(1895). “Comity” has been defined in Som- 
portex Ltd. v. Philadelphia Chewing Gum 
Corp., 453 F.2d 435 (8d Cir. 1971), cert. 
denied, 405 U.S. 1017 (1972), as: 

“A recognition which one nation extends 
within its own territory to the legislative, 
executive, or judicial acts of another. It is 
not a rule of law, but one of practice, 
convenience, and expediency. Although more 
than mere courtesy and accommodation, 
comity does not achieve the force of an 
imperative or obligation. Rather, it is a 
nation’s expression of understanding which 
demonstrates due regard both to interna- 
tional duty and convenience and to the 
rights of persons protected by its own laws.” 
Id. at 440. 

3 Hilton v. Guyot, 159 U.S. 113, at 210, 
228. 

4 Ogden v. Ogden, 33 So.2d 870 (Fla. 
1948); In re Estate of Schorr, 409 So.2d 487 
(Fla. 4th D.C.A. 1981). 

5 Ogden, 33 So.2d 870, at 873; Corpora- 
cion Salvadorena de Calzado v. Injection 
Footwear Corporation, 533 F. Supp. 290 
(S.D. Fla. 1982). 

§ Jackson v. Stelco Employees’ Credit 
Union Limited, 203 So.2d 669, 670 (Fla. 4th 
D.C.A. 1967). 

7 Id. at 670. 

8 13 U.L.A. 263 (Master Edition) (1986). 

9 Id. at III. The National Conference of 
Commissioners on Uniform State Laws was 
organized in 1892 to promote uniformity in 
state law, on all subjects where uniformity 
is desirable and practicable, by voluntary 
action of each state government. It is com- 
posed of commissioners from each state, the 
District of Columbia, and Puerto Rico. The 
number, terms of appointment, and ap- 
pointment process vary from state to state. 
The membership is composed of lawyers, 
judges, legislation, and law school profes- 
sors, all of whom are members of the bar. 
Id. at III. 

10 Td. 

11 Td. at 263. 

12 Td. at 263. 

13 Td. 
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14 13 U.L.A. 149 (Master Edition) (1986). 
In 1948, the National Conference of Com- 
missioners met and approved the Uniform 
Enforcement of Foreign Judgments Act. 
This act made available a procedure under 
which the judgment creditor can effectively 
obtain relief and at the same time adequate 
protection is given the judgment debtor to 
present any defense that could be inter- 
posed to an action on such judgment. 13 
U.L.A. 181 (Master Edition) (1986). Unfor- 
tunately, the 1948 version was adopted by 
only four states: Arkansas, Illinois, Mis- 
souri, and Nebraska. In 1964, the commis- 
sioners revised the 1948 Uniform Enforce- 
ment Act, and that 1964 revision is followed 
by 29 states, including Florida, which 
adopted it on October 1, 1984. Jd. at 149. 

15 13 U.L.A. 152 (Master Edition) (1986). 

16 Hilton v. Guyot, 159 U.S. 113, 115 
(1895). 

17 13 U.L.A., 262, 265 (Master Edition) 
(1986). See also Jeong Suk Bang v. Joon 
Hong Park, 321 N.W. 2d 831, 116 Mich. 
App. 34 (1982). 

18 It should be noted, however, that the 
question of “enforcement” is not reached 
until after the foreign country judgment has 
been shown to satisfy the requirements for 
recognition set forth in the uniform recogni- 
tion act. Mandel-Montello v. Treves, 426 
N.Y.S. 2d 929, 103 Misc. 2d 700 (1980). 

19 Uniform Foreign Money-Judgment Rec- 
ognition Act (hereafter “uniform recognition 
act”), §2. 

20 Id. at §3. 

21 Td. at §4(a)(1-3). 

22 Id. at §4(b)(1-6). 

23 William C. Strum, Enforcement of For- 
eign Judgments, 95 Com. L.J. 200, at 212 
(Summer 1990). 

24 Ga. Star. 9-12-114(4-10). The Georgia 
Legislature also added a “reciprocity” re- 
quirement to their version of the uniform 
recognition act. However, this author does 
not recommend Florida retaining its pre- 
sent reciprocity requirement, since to do so 
will, in this author’s opinion, substantially 
defeat the purpose for enacting the uniform 
recognition act in Florida. 


25 Colonial Bank v. Worms, 550 F. Supp. 
55, 58-59 (S.D.N.Y. 1982). 

26 Uniform recognition act, §5(a)(1-6). See 
also Bank of Montreal v. Kough, 430 F. 
Supp. 1243 (N.D. Cal. 1977), affirmed, 612 
F.2d 467 (9th Cir. 1980). Georgia’s subsec- 
tion (a)(3) provides additionally that the 
defendant “agree expressly in writing. . . 
with respect to the subject matter involved 
in such proceeding, in an action by the party 
seeking to enforce the judgment.” Georgia’s 
subsection (a)(4) provides in differing with 
the uniform wording: “being a body corpo- 
rate, then had its principal place of business 
or was incorporated in the foreign state.” 
Georgia’s subsection (a)(5) adds the follow- 
ing at the end of the uniform subsection: 
“provided, however, that a business office 
in the foreign state which it maintained for 
the transaction of business by a subsidiary 
corporation of the defendant but which is 
not held out as a business office of the 
defendant shall not be deemed to be a 
business office of the defendant. . . .” Geor- 
gia’s subsection (a)(6) adds the following at 


the end of the uniform subsection: “pro- 
vided, however, that if the proceedings in 
the foreign court involved a cause of action 
arising out of business activities in the 
foreign state, the judgment shall not be 
recognized unless there is a basis for per- 
sonal jurisdiction as specified in subsection 
(a) of this Code section.” Ga. Star. 9-12- 
115(a)(3-6). 

27 Uniform recognition act, §5(b). 

28 Bank of Montreal v. Kough, 612 F.2d 
467, 471 (9th Cir. 1980). 

29 Uniform recognition act, §6. 

30 Uniform recognition act, §7. See also 
Wolff v. Wolff, 389 A.2d 413, 40 Md. App. 
168 (1978). 

31 Zaluendo v. Zaluendo, 360 N.E. 2d 
386, 390, 45 Ill. App. 3d 849, 854 (App. 1 
Dist. 1977). 

32 Hilton v. Guyot, 159 U.S. 113, 202-203 
(1895). 

33 See Chase Manhattan Bank, N.A. v. 
Hoffman, 665 F. Supp. 73 (D. Mass. 1987), 
wherein the court held that the Massachu- 
setts statute governing enforcement of for- 
eign money judgments superseded any 
common law action to enforce a foreign 
judgment, citing M.G.L.A. c. 235, §23A. See 
also Hunt v. BP Exploration Co. (LIBYA), 
Ltd., 580 F. Supp. 304 (N.D. Texas, 1984). 
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TAX LAW NOTES 


Taxes in the Motion Picture Industry 


lorida is quickly becoming a 

major player in the enter- 

tainment industry. As more 

entertainment clients move 
into the state, more Florida lawyers 
will find themselves representing 
clients who are affiliated with the 
industry. Entertainment law encom- 
passes a wide variety of substantive 
areas including tax law. However, cer- 
tain tax considerations are specific to 
the entertainment industry and, more 
particularly, the production and distri- 
bution of motion pictures. This article 
will focus on several general tax con- 
siderations which arise in the produc- 
tion and distribution of motion pic- 
tures. 


Choice of Entity 

Tax planning is important at all 
stages of the production and distribu- 
tion of motion pictures. First, the ap- 
propriate entity for production and 
distribution activities must be chosen. 
The available alternatives are operat- 
ing as a sole proprietorship, general 
partnership, limited partnership, S cor- 
poration, or C corporation. As with any 
type of business, sole proprietorships 
and general partnerships offer simplic- 
ity and lower transaction costs. How- 
ever, both forms subject owners to 
unlimited liability which is unac- 
ceptable in the motion picture indus- 
try. Limited partnerships and S corpora- 
tions enable income and losses to pass 
through directly to limited partners or 
shareholders while maintaining lim- 
ited liability for the limited partners 
and shareholders. Generally, a single 
purpose C corporation is the least 
attractive form of ownership from a tax 
perspective; however, it is the form 
most frequently utilized because of 
financing and distribution considera- 
tions. 


Tax planning 
is important 
at all 
stages of 
the production 
and distribution 
of motion 
pictures 


by Louis T.M. Conti 
and Glenn A. Adams 


Capitalization of 
Production Costs 

Congress enacted §263A of the Inter- 
nal Revenue Code of 1986, as amended, 
in an effort to more effectively match 
expenses incurred in producing prop- 
erty with the income that is later 
generated as a result of these expendi- 
tures. Under this provision, certain 
direct and indirect costs of producing 
motion pictures must be capitalized 
and deducted over the life of the motion 
picture. These indirect costs would 
include, but are not limited to, develop- 
ment expenses; all repair, maintenance, 
and utility expenses related to produc- 
tion facilities; depreciation of property 
used in production; and all rent or 
license fees paid for property used in 
production. 


There are three types of expendi- 
tures, however, that are not required 
to be capitalized under Code §263A. 
First, interest expenses should only be 
capitalized if the estimated production 
period of the property exceeds two 
years or if the estimated production 
period exceeds one year and the cost 
of the property exceeds $1 million. 

A key question is, when does the 
“production” of a film commence? The 
production period for a film commences 
at the time the amount of capitalized 
expenses equals or exceeds five percent 
of the total estimated capitalized pro- 
duction expenses and should end when 
the film is placed in service. The pro- 
duction period for most films is usually 
less than two years and, therefore, in 
most cases, interest should not be 
required to be capitalized. Second, ex- 
penses for marketing, selling, advertis- 
ing, and distributing a film do not have 
to be capitalized. Lastly, state income 
taxes, if any, do not have to be capital- 
ized. The rules of Code §263A do not 
apply if the taxpayer is subject to the 
long-term contract rules of Code §460 
(discussed below).! 


Depreciation 

A film may not be depreciated under 
the Accelerated Cost Recovery System 
(ACRS) of Code §168. Rather, the prop- 
erty must be depreciated over the term 
of its useful life under Code §167. Code 
§167 provides that a taxpayer shall be 
entitled to claim as a “depreciation 
deduction a reasonable allowance for 
the exhaustion, wear, and tear of prop- 
erty either used in a trade or business 
or held for the production of income.” 
Generally, it is the owner of an interest 
in a film negative and copyright who 
will be entitled to claim depreciation 
deductions in connection with their 
proportionate share of the film’s 
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capitalized costs. However, the owner- 
ship of bare legal title may not entitle 
a taxpayer to claim depreciation deduc- 
tions if, for instance, the distributor 
assumes the economic burdens of own- 
ership such as the risk of loss upon 
completion of the film.? If so, the 
distributor may be treated as the 
“owner” who is entitled to depreciation 
deductions. 

There are two methods available for 
depreciating a motion picture under 
Code §167. The first is to use the 
straightline method of depreciation 
which allows equal deductions over the 
useful life of the film. Alternatively, a 
film may be depreciated using the 
income forecast method of deprecia- 
tion. This is the most common method 
of depreciating interests in motion pic- 
ture and television films. This method 
matches the recognition of a film’s 
income ratably with its associated costs. 
The income forecast method requires 
the taxpayer, at the end of each year, 
to estimate a film’s lifetime net reve- 
nue (i.e., gross revenue less costs of 
distribution). This estimate becomes 
the denominator of the income forecast 
depreciation fraction. The actual net 
receipts received by that taxpayer and 
reported as income during the year 
become the numerator. This fraction 
is then multiplied by the total cost of 
the film to arrive at the depreciation 
deduction allowable for the film that 
year, 

Revenue Procedure 71-29% permits 
the taxpayer to exclude from the de- 
nominator certain speculative revenues 
such as revenues from future television 
exhibition. It is common practice in the 
industry to include in the denominator 
projected theatrical sales and only ac- 
tual sales in other mediums. The tax- 
payer may also exclude from projected 
revenues amounts expected to be re- 
ceived for merchandising or licensing 
of film characters.* Under this method, 
the bulk of the income generated by a 
motion picture will generally occur 
early in the film’s life. As a result, a 
larger depreciation deduction will be 
allowed earlier and at a time when the 
taxpayer has more income to offset 
such deductions. 


Distribution 

Various tax issues arise in the sale 
or distribution of a film. It is common 
in the industry for large advance pay- 
ments to be made by the distributor to 
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the film’s production company. There 
are several alternatives as to how 
these advance payments can be struc- 
tured. One alternative is the “negative 
pickup,” whereby a distributor agrees 
in advance to acquire rights in a film 
once the film is delivered by the pro- 
ducer. The distributor agrees to pay (or 
guarantee) the producer a fixed amount 
upon delivery of the film and addi- 
tional payments depending upon the 
success of the film. If the film meets 
certain pre-approved requirements, the 
distributor must accept delivery and 
make payment for the film. 
Frequently, the producer pledges the 
distribution agreement to a bank in 
exchange for a loan to finance produc- 
tion. Thus, the producer defers the 
receipt of taxable income until the film 
is completed because the initial cash 
received is in the form of a loan rather 
than as payment for rights to the film. 
The bank loan is paid off when the 
distributor pays for the film. At that 
time, the producer must recognize the 
distributor’s payment as income. If the 
negative pickup agreement is consid- 
ered to be a “long-term contract,” Code 
§460 mandates use of the percentage 
of completion method of accounting by 
the producer. “Long-term contract” is 
defined as “any contract for the manu- 
facture. . . of property if such contract 
is not completed within the taxable 
year in which such contract is entered 
into” Under Code §460, a payee is 
entitled to deduct immediately all di- 
rect and indirect costs incurred in 
producing property. At the same time, 
however, the total gross contract price 
is then recognized in income pro rata 
in the ratio that the costs are deducted. 
In a second alternative, a produc- 
tion, finance, and distribution agree- 
ment (a P.F.D. agreement), the dis- 
tributor directly funds the cost of pro- 
duction and owns all rights in the film 
during production. The distributor gen- 
erally obtains worldwide rights to the 
film in perpetuity upon execution of 
the P.F.D. agreement. The producer 
generally will be entitled to a fixed 
producer fee as well as additional com- 
pensation based upon the success of 
the film. Again, Code §460 likely ap- 
plies if the production period extends 
beyond the producer’s taxable year. 
However, because the distributor di- 
rectly funds the cost of production, an 
argument can be made that the P.F.D. 
agreement is not a contract for the 


manufacture of property but is instead 
a contract for the performance of serv- 
ices. Such a service-related contract 
would not fall within the ambit of Code 
§460 and payments would merely be 
included in income as received. 

A third alternative is a “presale.” 
Generally, a presale is an agreement 
whereby a producer licenses film rights 
for a particular territory or term prior 
to completion of the film. The licensee 
may pay a portion of the license fee at 
the time of entry into the presale with 
the balance due upon delivery of the 
film. In other cases, the payment may 
be due only upon delivery of the film. 
However, the licensee’s obligation 
would often be secured by a letter of 
credit. In either case, the producer will 
seek to borrow against the presale 
agreement or the letter of credit to fund 
production of the film. Code §460 could 
still require use of the percentage of 
completion method of accounting if 
production spans longer than the pro- 
ducer’s tax year, even though industry 
practice has been to characterize pre- 
sales as advanced licenses. 


Passive Activity Rules 

Code §469 limits the deduction for 
aggregate losses from all passive ac- 
tivities for the taxable year to the 
amount of aggregate income from all 
passive activities for such year. Un- 
used losses can be carried forward 
indefinitely until disposition of the 
activity. A passive activity is defined 
as an activity involving the conduct of 
a trade or business or an activity 
engaged in for profit in which the 
taxpayer does not participate materi- 
ally. Generally, an individual will be 
considered to materially participate in 
an activity if he or she dedicates more 
than 500 hours during the year to such 
activity. Work performed by a general 
partner in connection with an activity 
conducted by a partnership will be 
treated as participation by such part- 
ner in the activity. 

The trade or business of leasing 
tangible property is automatically con- 
sidered to be a passive activity.5 Thus, 
income and losses generated by the 
activity are passive. Therefore, it is 
critical to determine whether income 
derived from the use of a film is 
classified as income from tangible or 
intangible property. The case law on 
this matter is unclear. The Internal 
Revenue Service has consistently taken 


the position that films are intangible 
property, although many courts have 
held that films are tangible property.® 
The Internal Revenue Code has ex- 
pressly treated films as intangible prop- 
erty under the Accelerated Cost Recov- 
ery System of §168. 

To avoid the passive activity rules, 
a C corporation may be employed. If a 
partnership is serving as the producer, 
the individuals involved in the part- 
nership should plan to participate ma- 
terially in the production of the film. 
Further, the film should not be dis- 
tributed under an arrangement that 
would be classified as a lease of tangi- 
ble property. If the passive activity 
rules are avoided, losses generated by 
production of the film would be deduct- 
ible against other income of the respec- 
tive taxpayer participants. 


Creative Personnel 

The most important tax issues which 
face creative and executive personnel 
such as producers, directors, writers, 
and actors include attempting to defer 
income as long as possible and maxi- 
mizing the deductibility of expenses. 
Many individuals in the entertainment 
industry operate through loan-out cor- 
porations. However, there are instances 
when loan-out corporations will be dis- 
regarded for tax purposes. For exam- 
ple, in G.A. Sargent v. Commissioner, 
93 T.C. 572 (1989), the Tax Court held 
that a hockey player’s loan-out corpo- 
ration should be disregarded on the 
basis of substance over form, and con- 
cluded that the hockey player should 
be taxed directly as an employee of the 
hockey club rather than as an em- 
ployee of his personal service corpora- 
tion. Sargent, however, was reversed 
on appeal to the Eighth Circuit.? Of 
course, the Tax Court is not bound by 
an appellate reversal in any jurisdiction 
other than the jurisdiction of the appel- 
late court. Thus, this issue remains 
unclear, and careful planning and draft- 
ing is essential in the use of loan-out 
corporations. The issue affects many 
individuals in the entertainment in- 
dustry including directors, writers, 
and actors whose services are provided 
through loan-out corporations. 

If properly structured, loan-out cor- 
porations can provide many benefits. 
Loan-out corporations can be used to 
defer income into the subsequent tax 
year by having the loan-out corpora- 
tion on a fiscal tax year ending in 


January or February, and by paying 
out its income in a bonus at the end of 
the fiscal year (loan-out corporations 
may be considered personal service 
corporations and, therefore, would not 
be able to take advantage of this 
income deferral). Also, by operating 
through a loan-out corporation, the 
employee would be allowed to set up a 
pension plan which would not be possi- 
ble if he or she was self-employed or 
worked directly for a studio. Addition- 
ally, an employee of a loan-out corpora- 
tion is allowed to borrow up to $50,000 
from the corporation’s pension plan, 
which would not be allowed if the 
employee was self-employed. The loan- 
out corporation also can set up a medi- 
cal reimbursement plan. A loan-out 
corporation also can deduct the cost of 
life insurance and disability insurance 
which would not be allowed by a self- 
employed individual or an employee. 
Finally, a loan-out corporation can 
deduct 100 percent of its business 
expenses, while an employee’s expenses 
would be limited to the extent the 
expenses exceed two percent of the 
employee’s adjusted gross income. Thus, 
it will be important to follow the courts’ 
differing interpretations of the use of 
loan-out corporations for tax purposes. 


Foreign Considerations 

Finally, if an individual provides 
services for film production outside the 
United States, the foreign country may 
attempt to impose taxes on the income 
attributable to those services. Although 
the United States offers a tax credit for 
taxes imposed on its citizens by a 
foreign country, often the tax rates in 
the foreign country are higher than the 
U.S. tax rate. Thus, the foreign tax 
credit will not fully offset the foreign 
taxes. Individuals should attempt to 
obtain an indemnity requiring the em- 
ployer to reimburse the individual for 
any foreign taxes imposed in excess of 
the U.S. tax liability. On the other 
hand, it may be possible to minimize 
the additional taxes by structuring the 
terms of payment through the use of 
bonuses, promotional services, and pre- 
production services which may not be 
subject to foreign taxes. 


Conclusion 

As discussed, tax planning is impor- 
tant at all stages of film production, 
and should be considered as part of the 
“development” or “preproduction” 


phases of the project. 


1L.R.C. §263A(c)(4). 
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7918012, January 24, 1979. 

5 Treas. Reg. §1.469-IT(e)(3). 

§ See, e.g., Treas. Reg. §1.48-1(f); I.R.S. 
Letter Ruling 8408049, November 23, 1983; 
Walt Disney Productions v. Comm., 549 
F.2d 576 (9th Cir. 1976). 

7G.A. Sargent v. Comm., 929 F.2d 1252 
(8th Cir. 1991). 

LR.C. §901. 
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he goal of this article is to 
examine the concept of pro- 
fessional goodwill. Histori- 
cally, this subject has been 
debated and disputed by our courts and 
colleagues. With a better understanding 
of goodwill and in light of the expan- 
sion of Florida’s Equitable Distribution 
Statute, we should strive to achieve 
financial settlements for our clients 
that are truly equitable. If successful 
on this endeavor, clients will be able 
to better maintain their lifestyles after 
divorce and unnecessary acrimonious 
post-divorce litigation will be curbed. 

The concept that professional or en- 
terprise goodwill of a closely held 
business may be a marital asset is an 
area of debate and controversy. Good- 
will is oftentimes a prominent 
characteristic of closely held corpora- 
tions or businesses which include 
commercial enterprises and profes- 
sional practices such as legal, medical, 
and dental. Goodwill is the advantage 
or benefit that a business has beyond 
the mere value of its property and 
capital. This is evidenced by repeat 
public patronage and profits beyond 
those that may be expected from the 
mere use of capital.! 

Our courts have debated this issue 
since small businesses do not often 
have a ready market for their stock 
ownership interest and this creates 
difficulty in placing a dollar value on 
the goodwill of the business.” The valu- 
ation of goodwill as a marital asset of 
business becomes a factual determina- 
tion for the courts. 

The Florida Supreme Court has de- 
termined that professional goodwill 
which is separate and distinct from 
one’s reputation and has developed 
from one’s business during marriage 
is marital property. Thompson uv. 
Thompson, 576 So.2d 267 (Fla. 1991) 
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Professional Goodwill: 
The Distinguishable Asset 


“The determination 
of the existence and 
value of goodwill is 
a question of fact 
and not of law” 


— Florida Supreme Court 


by Wendy Newman Glantz 


(A detailed discussion of Thompson is 
contained later in this article.) In ac- 
cordance with the Florida Equitable 
Distribution Statute 61.075 (1988), mar- 
ital property that has been acquired 
during one’s marriage is subject to 
distribution.? The Thompson decision 
begins to carve out the elements and 
criteria one needs to utilize in estab- 
lishing the valuation of professional 
goodwill. The Florida Supreme Court 
initially addressed enterprise goodwill 
in Swann v. Mitchell, 435 So.2d 797 
(Fla. 1983). The court recognized the 
existence of goodwill as an asset in 
valuing an automobile dealership in 
the dissolution of a partnership. The 
court noted the absence of a ready 
market to sell the business and deline- 
ated two accounting methods to value 
commercial goodwill.* However, Swann 
did not apply to an action for dissolu- 
tion of marriage. 


FAMILY LAW. 


Prior to Thompson, the Florida ap- 
pellate courts have been divided 
regarding the issue of the existence of 
professional goodwill. The Third Dis- 
trict Court of Appeal ruled in Moebus 
v. Moebus, 529 So.2d 1163 (Fla. 3d 
DCA 1988), that professional goodwill 
was not a divisible asset. The evidence 
that was examined at trial was the 
doctor’s stockholder’s agreement which 
explicitly excluded professional good- 
will from the valuation of the practice 
and expert testimony which proved 
that in the doctor’s professional com- 
munity, goodwill will not be taken into 
consideration in the sale of this special- 
ized practice.® 

The Fourth District Court of Appeal 
aligned itself with the Third District 
in the case of Ombres v. Ombres, 564 
So.2d 1103 (Fla. 4th DCA 1990), rem’d, 
__ So.2d __, 16 FLW S740 (Fla. 
1991). In Ombres, the husband and 
wife were partners in an opthamology 
practice. The appellate court held that 
goodwill should not be factored in when 
valuing the parties’ business. The ap- 
pellate court did determine that in its 
valuation of the medical practice, the 
trial court should consider the value 
of the patients’ records who had contin- 
ued treatment for medical problems. 
In light of the Thompson decision, the 
Florida Supreme Court has recently 
quashed the portion of the district 
court’s decision excluding goodwill from 
the valuation of property. The court 
directed the trial court to recalculate 
the valuation of the medical practice 
in accordance with the Thompson deci- 
sion. 

The Second District Court of Appeal 
followed the Third and Fourth district 
courts’ reasoning in the case of Harper 
v. Harper, 546 So.2d 438 (Fla. 2d DCA 
1989), rem’d, __ So.2d __, 16 FLW 
2106 (Fla. 2d DCA 1991). In Harper, 


the husband owned an accounting prac- 
tice and the appellate court determined 
that enterprise goodwill should not be 
calculated in determining the valu- 
ation of the accounting practice since 
the value was treated as part of the 
future income stream from which the 
wife would benefit in her alimony 
award. However, the Second District 
Court of Appeal had wrongfully defined 
enterprise goodwill in this case. 

The First District Court of Appeal 
determined that enterprise goodwill 
may be considered in valuing a spouse’s 
professional association when sup- 
ported by provable appropriate 
evidence. Spillert v. Spillert, 654 So.2d 
1146 (Fla. lst DCA 1990). However, 
the court in this matter rejected the 
methods of capitalization of future in- 
come as an appropriate method for the 
valuation of a professional association 
for the purposes of dissolution of mar- 
riage. 

In other states, the minority of juris- 
dictions hold that professional goodwill 
is not a divisible business asset which 
may be distributed upon the dissolu- 
tion of marriage.® These courts have 
adopted the reasoning and language 
of the Wisconsin court in the decision 
of Holbrook v. Holbrook, 103 Wis.2d 
327, 309 N.W. 343 (Wis. Ct. App. 
1981), which equated a law practice’s 
professional goodwill with the lawyer’s 
reputation.’ In Holbrook, the court has 
followed the reasoning that without 
the existence of the professional there 
is no goodwill factor in the practice. 
The decision relies on the theory that 
professional goodwill is inextricably 
interwoven with the personal attrib- 
utes, skills, and reputation of the 
practicing professional.8 Therefore, it 
has no separate and distinct monetary 
value and cannot be viewed as a divis- 
ible property right which is available 
for equitable distribution at the time 
of divorce.? These courts point out that 
evaluating this type of goodwill would 
be almost pure speculation.!9 

Furthermore, the minority of state 
courts held that any share of the bene- 
fit to the marriage which was derived 
from the personal reputation of the 
professional can be better allocated to 
the nonprofessional spouse through an 
award of alimony.!! This is based on 
the theory that the goodwill or reputa- 
tion of the professional practice accrues 
te the benefit of the owners only 
through increased salary.!? Therefore, 


The Florida Supreme 
Court determined 
that in order for 
professional goodwill 
to be a marital asset, 
it must exist separate 
and apart from the 
reputation or 
continued presence of 
the marital litigant 


it is inequitable that a professional 
spouse would be legally ordered to pay 
to a spouse an amount which could not 
be recovered by liquidating holdings. 

Alternatively, the majority of state 
courts have expressed that goodwill 
exists in a professional practice and is 
subject to equitable distribution upon 
divorce.!4 This goodwill is described 
as an “enhancement value” which is 
the “likelihood of repeat patronage and 
a certain degree of immunity from 
competition.”45 In most instances, it 
would be the principal asset of a profes- 
sional business. This asset exists 
regardless of the professional’s ability 
to transfer or convey it.!7 The position 
adopted is that if goodwill has value 
to the professional it is an asset capa- 
ble of a division at the time of divorce.1® 
The professional spouse will continue 
to reap the benefits in the practice 
unaffected by the dissolution of mar- 
riage.!9 

The majority of states further recog- 
nized that goodwill exists in an ongoing 
practice, whether a sale is in the off- 
ing.2° The elements identified which 
comprise goodwill are continuity of 
name, location, reputation for honesty 
and fair dealing in the community, 
earning power, age of practitioner, and 
the professional’s comparative suc- 
cess.2! These factors directly enhance 
the earning capacity of the profes- 
sional.22 The courts further point out 
that the determination of its value 
(goodwill) can be achieved with the 
assistance of expert testimony.?% 

The Florida Supreme Court in 
Thompson, emphasized that, in deter- 
mining professional goodwill to be a 


marital asset, it must exist separate 
and apart from the reputation or con- 
tinued presence of the marital litigant. 


If goodwill depends on the continued pres- 
ence of a particular individual, such goodwill, 
by definition, is not a marketable asset 
distinct from the individual. Any value 
which attaches to the entity solely as a 
result of personal goodwill represents noth- 
ing more than probable future earning 
capacity, which, although relevant in deter- 
mining alimony, is not a proper considera- 
tion in dividing marital property in a 
dissolution proceeding. Taylor v. Taylor, 
222 Neb. at 731, 386 N.W. 2d at 858. 


Thompson, 576 So.2d at 270. 

In Thompson, the court required the 
use of the fair market value method for 
valuing goodwill of professional prac- 
tices in the divorce arena.”4 The court 
defined fair market value as “what 
would a willing buyer pay, and what 
would a willing seller accept, neither 
acting under duress for a sale of the 
business.”25 

However, this concept fails to de- 
scribe the parties in a divorce setting. 
Normally one party will retain control 
and operate the business after the 
divorce, and the other will receive 
payment in some form for his or her 
share of the value of the business. In 
the absence of an actual sale, an expert 
is needed to determine an amount 
which will represent fair market 
value.?6 

An expert can utilize several valu- 
ation methods to arrive at a fair market 
value for a professional business for 
the court’s consideration.2’ In the se- 
lection of methods to be used experts 
will now need to consider the 
Thompson court’s choice of “fair mar- 
ket value.”28 

In preparing an opinion of fair mar- 
ket value an expert should use as many 
of the valuation methods which are 
appropriate for the particular profes- 
sional business being valued. The 
ultimate value should not, however, 
be a simple or weighted average of the 
results of the individual methods, but 
rather, should be the expert’s reasoned 
opinion of the value after giving consid- 
eration to the results of the valuation 
methods chosen.?9 

Valuation is not an exact science and 
the expert’s selection of methods, rates, 
and adjustments to the financial re- 
cords will result in different opinions 
of value for the same business. Your 
expert should be utilized to interpret 
and distinguish the other expert’s opin- 
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own. 

The courts may determine if one 
valuation is more reasonable and accu- 
rate rather than splitting the difference 
between the experts’ opinions of value. 
This may be done by examining the 
qualifications of each expert, the con- 
tents and methods of the valuation, 
and the reasonableness of the amount 
determined. 

An integral part of determining a 
business valuation is the application 
of a “reasonableness test.”° After a 
value is obtained, a check needs to be 
made to see if this value would be 


ion in addition to rendering his or her 


reasonable for a buyer to pay, and to 
ensure the business is able to support 
the buyer and make the debt payments 
necessary to purchase the business on 
economic terms.?! 

In Thompson, the court has distin- 
guished between “professional” good- 
will, which is subject to distribution 
and “personal” goodwill which is not.°2 
Experts will need to develop and pre- 
pare an additional analysis to 
determine this allocation in the valu- 
ation process. 

In order to distinguish between pro- 
fessional and personal goodwill, an 
inquiry into the industry’s treatment 


HEART 


dish with vegetable oil spray. 


with cheese. 


appetizer, 1 ounce per serving. 


per tablespoon. 


American Heart Association 
Baked Crabmeat 
This recipe makes a delicious entree or appetizer. 
Vegetable oil spray 2 tbsp. Dijon mustard 
1 tbsp. acceptable* margarine 1 tsp. Worcestershire sauce 
Y cup finely chopped onion 4 large egg whites, 
1 tb. crabmeat, all cartilage stiffly beaten 
removed 2 tbsp. Parmesan cheese 


Preheat oven to 350° F. Spray a 9x9-inch oven-proof casserole 


In a small pan over medium-high heat, melt margarine. Add onions 
and sauté 2 to 3 minutes, or until soft. In a medium bowl, combine 
onion, crabmeat, mustard and Worcestershire sauce. Gently fold in 
beaten egg whites. Pour mixture into casserole dish and sprinkle 


Bake 25 minutes, or until puffed and lightly browned. Remove from 
oven and cut into squares. Serve immediately. 
Serves 6 as an entree, 2 ounces per serving; serves 12 as an 


* Select margarines that have no more than 2 gms. of saturated fat 


This Help Your Heart Recipe is from the American Heart Association Low-Fat, Low- 
Cholesterol Cookbook. Copyright 1989 by the American Heart Association Inc. 
Published by Times Books (a division of Random House Inc.), New York. 
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of the professional practice upon the 
death of a professional may be helpful. 
For example, the author is aware of a 
South Florida dental practice which 
sold for 50 percent of one year’s gross 
billings plus the fair market value of 
the equipment. Clearly, the payment 
after the dentist’s death is not for 
personal goodwill. The results of this 
inquiry should be incorporated into the 
valuation if the expert deems them to 
be reliable and pertinent to the valu- 
ation in question. 

Post Thompson decision, the Fourth 
District Court of Appeal remanded to 
the trial court to consider the value of 
goodwill of the husband’s medical prac- 
tice. Ghen v. Ghen, 575 So.2d 1386 
(Fla. 4th DCA 1991). However, in the 
case of Pitone v. Pitore, 585 So.2d 449 
(Fla. 4th DCA 1991), the Fourth Dis- 
trict Court affirmed the trial court’s 
position which did not accept an in- 
flated value of the husband’s medical 
practice when the practice declined 
substantially in value. As previously 
discussed, the Florida Supreme Court 
quashed the Fourth District Court’s 
opinion excluding goodwill and re- 
manded to the trial court to recalculate 
in the case of Ombres. 

Additionally, we should recognize 
that a minority of courts have further 
extended the concept of goodwill to 
include celebrity status.33 The goodwill 
of actors, models, and comedians has 
been held to be an income-producing 
source which has a value similar to the 
goodwill in a business.*4 Our courts 
may want to recognize this concept to 
avoid taking a narrow approach in 
determining the existence of profes- 
sional goodwill. 

The growing trend of our Florida 
courts is to sever completely the mari- 
tal bonds by first equitably distributing 
the parties’ marital assets and liabili- 
ties, and then examining whether a 
continuing obligation for spousal sup- 
port exists.*5 In distributing the marital 
assets, the courts are inclined to allo- 
cate the closely held business or 
profession to the professional spouse 
and divest the nonprofessional spouse 
of any interest or claim now or in the 
future of the business or profession.36 
Therefore, the nonprofessional spouse 
will be divested of his or her interest 
in the business and if goodwill exists, 
should be appropriately compensated 
for said interest. The court can accom- 
plish this by awarding the nonprofes- 


121 Calories 
17g Protein 
1g 
1g 


sional spouse lump sum alimony over 
a designated period of time, or by 
distributing other marital assets to the 
spouse. 

The Supreme Court has recognized 
that the “determination of the exis- 
tence and value of goodwill is a question 
of fact and not of law.”37 The nonprofes- 
sional spouse should be allowed to 
introduce expert testimony to support 
the existence of goodwill with each 
determination made on the facts and 
circumstances of each particular case.38 
This case-by-case approach would al- 
low the courts to account for the 
economic reality that “a professional, 
like any entrepreneur who has estab- 
lished a reputation for skill and 
expertise, can expect his patrons to 
return to him, to speak well of him, 
and upon selling his practice, can ex- 
pect that many will accept the buyer.”29 
That expectation has a monetary value 
and it should be available for the 
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any of the activities of 
Florida residents and 
businesses cannot be un- 
dertaken without per- 
mits from state agencies. For example, 
construction of homes on the state’s 
sandy beaches may require a coastal 
construction permit from the Depart- 
ment of Natural Resources,! while those 
wishing to discharge pollutants into 
the air or water may need discharge 
permits from the Department of Envi- 
ronmental Regulation. In turn, the 
construction of a marina may require 
a submerged lands lease from the De- 
partment of Natural Resources. 
Physicians practicing medicine must 
be licensed by the Board of Medicine,? 
and health care facilities wanting to 
provide new or expanded medical facil- 
ities may need a certificate of need 
from the Department of Health and 
Rehabilitative Services.? Applications 
must be filed with the agencies in order 
to obtain these permits, licenses, and 
leases. Each agency has its own rules 
and policies that govern processing the 
application, and the standards and 
criteria that must be met to qualify for 
the permit. 

The process between the time an 
application is filed and the notice of 
proposed agency action is issued is an 
informal process often involving give 
and take between the applicant and 
the agency. The agency frequently asks 
for more information from the appli- 
cant, as it is authorized to do pursuant 
to F.S. §120.60, and often seeks conces- 
sions from the applicant to resolve 
agency concerns. For instance, if the 
application is for a marina, the agency 
may ask that its size be reduced, or 
that the applicant conduct additional 
studies to demonstrate the project will 
comply with agency rules. This process 
is often referred to as the “free-form” 
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The Applicant’s Case-in-Chief: 


Now or Later? 


A strong showing by 
the objector in 
comparison to a 
minimal showing by 
the applicant may 
well encourage the 
agency to shift its 
position 


by Thomas G. Tomasello 


process.‘ During the free-form process 
third parties may not formally inter- 
vene.® Of course, they may informally 
lobby the agency to deny the permit. 
Nonetheless, the principal involvement 
during the free-form process is between 
the applicant and the agency. 
However, once an agency has made 
its initial decision on an application, 
the formal proceedings allowed by F.S. 
§120.57(1) can come into play in sev- 
eral different ways. The agency notice 
of intent advises all interested parties 
of their right to request formal proceed- 
ings. First, the agency may recommend 
denial of the application, in which case 
the applicant may petition for hear- 
ing. Second, the agency may impose 
unacceptable conditions on its approval 
and the applicant may once again peti- 
tion for formal proceedings. Finally, a 
third party may learn of the agency 
action approving the application and 


file a petition challenging the intended 
approval.” 

If a formal F.S. §120.57(1) hearing 
is requested, the application and other 
aspects of the free-form proceeding lose 
importance. As held in Florida Depart- 
ment of Transportation v. J.W.C. Co., 
396 So.2d 778, 785 (Fla. lst DCA 
1981), a petition for formal proceedings 
begins a de novo process. Since the de 
novo process is meant to formulate 
final agency action and not to-review 
action taken by the agency preliminar- 
ily, the hearing officer is free to consider 
changes or circumstances external to 
the application. Notwithstanding the 
applicant’s efforts in the free-form per- 
mit application process, if a formal 
hearing is requested, the applicant 
should not rely too heavily on what it 
did during the free-form process to 
demonstrate entitlement to the permit 
or license. Indeed, once a formal hear- 
ing is requested, there is no presump- 
tion of correctness to the preliminary 
agency action.? Thus, even a favorable 
recommendation does not relieve the 
applicant of its burden of proof. 

At the formal hearing, the applicant 
has the “ultimate burden of persua- 
sion,’ and must prove it is entitled to 
a permit by a preponderance of evi- 
dence.!° A standoff, or “equipoise,” does 
not satisfy this burden.!! However, the 
burden of going forward with evidence 
at the hearing does shift. The applicant 
first must present a prima facie case 
that it is entitled to the permit or 
license even in those cases where a 
third party is challenging the proposed 
agency action approving the permit or 
license.!2 The courts have reasoned 
that by going first, the applicant places 
on record “a basic foundation of evi- 
dence ... so that the issues can be 
understood, and so that evidence di- 
rected to these issues by the petitioning 


objectors can be properly evaluated.”!3 
Following the applicant’s prima facie 
case, the objector then has the opportu- 
nity to present contrary evidence. 
Unless that evidence is of equal quality 
to that presented by the applicant, the 
permit or license must be issued.!4 

According to the court in J.W.C. Co., 
at a minimum, the applicant in pre- 
senting its prima facie case may only 
need to provide the application and 
supporting documentation. However, 
how to proceed with proving its case 
at that point is an important decision 
for the applicant for several reasons. 
First, since the applicant has the in- 
itial burden of going forward with 
evidence at the hearing, the applicant 
is essentially presenting its case-in- 
chief. If the applicant does not present 
sufficient evidence during its case-in- 
chief to meet its burden that the permit 
or license should be issued, the appli- 
cant faces the potential risk of having 
to present additional evidence on re- 
buttal. In general, however, rebuttal 
evidence should be directed only to new 
matters brought out by the objector’s 
evidence, and should not be used to add 
additional facts to those submitted by 
the applicant in its case-in-chief.'5 
Thus, at hearing, the hearing officer 
would have the discretion to bar the 
admission of additional facts on rebut- 
tal that could have been presented in 
the applicant’s case-in-chief, particu- 
larly those not addressing new matters 
raised by the objector. 

Additionally, attempts to present in- 
formation key to an applicant’s case-in- 
chief as part of its rebuttal case may 
constitute a substantial change in the 
proceeding or application creating po- 
tential due process problems. Even 
though the courts have allowed design 
changes in projects to meet concerns 
about the project, they have opined 
that substantial changes that result 


v. Department of Environmental Regu- 
lation, 402 So.2d 1296, 1299 (Fla. 1st 
DCA 1981), the court considered 
whether certain amendments to an 
application in midproceeding were per- 
missible. Although the court found that 
changes in a proposed culvert system 
were not substantial changes, the 
court’s analysis centered on whether 
the changes would “constitute a due 
process problem of notice. . . .”!7 The 
Manatee County and Hopwood cases 
mean that substantial changes in an 
application during a formal proceeding 
may not be permissible. Substantial 
new evidence presented during an ap- 
plicant’s rebuttal case may well 
constitute such a change. 

Both the “scope of rebuttal” and “the 
substantial amendment” concerns dis- 
cussed above came into play in a recent 
administrative hearing regarding a Flor- 
ida Department of Environmental 
Regulation (DER) permit application.1§ 
The applicant in that case, Collier 
Development Corporation (CDC), was 
seeking a permit to construct a large 
marina near Naples Bay in Collier 
County. A crucial issue in the case was 
whether CDC had provided reasonable 


assurances the marina would comply 
with state water quality standards. To 
meet this burden during the free-form 
application process, CDC provided DER 
with a hydrographic study that indi- 
cated the waters within the marina 
would flush within an acceptable time 
period as specified by DER. The agency 
accepted the study and issued its notice 
of intent to approve the permit. At 
hearing, CDC presented the same hy- 
drographic study to demonstrate 
compliance with water quality stan- 
dards. Opponents of the marina, who 
requested formal proceedings pursuant 
to F.S. §120.57(1), presented contrary 
evidence at hearing that faulted CDC’s 
hydrographic study. Furthermore, the 
opponents presented their own tidal 
data and modeling study that showed 
the marina flushing rate was too low 
to meet DER’s flushing requirements. 
Meanwhile, while the formal hearing 
was in progress, CDC conducted a 
second flushing study which used a 
different model and different data. 
Based on the opponent’s objections, the 
hearing officer ruled she would not 
consider CDC’s second flushing study 
to prove its case-in-chief; but, would 
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in due process violations are not per- 
missible during the proceeding.!® For 
instance, in Manatee County v. Depart- 
ment of Environmental Regulation, 429 
So.2d 360, 362-63 (Fla. lst DCA 1983), 
the court allowed a change in project 
design to be admissible at the hearing, 
but carefully analyzed the appropriate- 
ness of the design change to determine 
whether it would violate the due pro- 
cess rights of the project’s opponents. 
That is, did the objector have sufficient 
notice and an opportunity to rebut the 
new evidence. Similarly, in Hopwood 


Call or write today. 
We'll discuss your situation and suggest a course of action. 


Professional Management Support, Inc. 
A member of The Legal Consulting Group 
PO. Box 915498 ¢ Longwood, Florida 32791 


407-862-6422 800-330-6414 
ABA/net 2766 


THE FLORIDA BAR JOURNAL/JUNE 1992 107 


ee © Configuring local area networks 
Education and training 
e Hardware and software updating ; 
e Review of vendor proposals x 
Product comparisons 


consider the second study only for the 
limited purpose of rebutting the oppo- 
nent’s flushing evidence. To do 
otherwise, reasoned the hearing offi- 
cer, would allow an impermissible 
amendment to the application and 
would not provide opponents with suf- 
ficient notice and opportunity to rebut 
the second study. True to her ruling, 
the hearing officer did not consider the 
second study as part of the applicant’s 
case-in-chief when she issued her rec- 
ommended order, in which she ruled 
CDC had not provided reasonable as- 
surances the marina would meet water 
quality standards.!9 

Subsequently, the secretary of DER 
issued an order of remand directing the 
hearing officer to consider CDC’s second 
flushing study to determine whether 
CDC was entitled to a permit.2° The 
hearing officer declined the remand.?! 
CDC then sought a writ of mandamus, 
among other relief, from the Second 
District Court of Appeal directing the 
hearing officer to make findings of fact 
on the second flushing study. On ap- 
peal, the district court of appeal ruled 
the hearing officer should have made 
findings on the second flushing study, 
and remanded the case to the hearing 
officer for compliance with the DER 
order of remand.?2 

The above illustration of the CDC 
proceeding underscores the inherent 
risks when an applicant does not prove 
entitlement to a permit or license in its 
case-in-chief. When an applicant does 
not prove entitlement in its case-in- 
chief, it faces two potential roadblocks 
when it attempts to present part of its 
case-in-chief during rebuttal: 1) its evi- 
dence is beyond the scope of rebuttal; 
or 2) the evidence is an impermissible 
amendment to the application which, 
in turn, deprives opponents of suffi- 
cient notice and an opportunity to 
rebut. And even when the applicant 
prevails in the face of such challenges, 
it may well experience significant de- 
lay and cost. 

Furthermore, an applicant cannot 
always rely on a remand to solve 
problems with its case-in-chief. As the 
court ruled in J.W.C. Co.: “Substantial 
authority holds that there is no abuse 
of discretion in denying a rehearing (or 
remand) sought for the purpose of 
introducing evidence that could in the 
exercise of due diligence, have been 
offered at the original hearing. (Em- 
phasis added.)”24 
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Had DER in the CDC proceeding not 
remanded the case to the hearing offi- 
cer, it is likely a reviewing court would 
have found that decision to be a matter 
within the sound discretion of the 
agency.?4 

Also, since formal proceedings are a 
de novo process to formulate final 
agency action, the agency involved has 
the discretion to alter its position dur- 
ing the formal proceeding.2> If an 
applicant merely makes a minimal show- 
ing within the meaning of J.W.C. Co., 
the objector’s burden of presenting con- 
trary evidence is made easier. Indeed, 
a strong showing by the objector in 
comparison to a minimal showing by 
the applicant may well encourage the 
agency to shift its position. In 1800 
Atlantic Developers v. Department of 
Environmental Regulation, 552 So.2d 
946 (Fla. Ist DCA 1989), rev. denied, 
562 So.2d 345 (Fla. 1990), DER changed 
positions during the hearing process 
from supporting the application to op- 
posing it on the basis of evidence offered 
by project opponents. 

In deciding how and the quantum of 
evidence to present in its case-in-chief 
as it initially goes forward, an appli- 
cant should carefully consider limita- 
tions on the scope of rebuttal, the 
extent to which evidence submitted on 
rebuttal might constitute an unaccept- 
able amendment, and the risks of 
merely presenting the minimal require- 
ments of a prima facie case. Further- 
more, if during a hearing an applicant 
must present new evidence to rebut 
an opponent’s contrary evidence, allow- 
ing the opponents sufficient notice and 
an opportunity to rebut the new evi- 
dence may stave off troublesome due 
process problems inherent in such an 
approach. 
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D.C.A. 1983). 

5 Jd. at 1111. 
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of America v. Dept. of Health and Rehab. 
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(Fla. 1st D.C.A. 1981). 
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YOUNG LAWYERS REPORT 


Construction Lien Rights — 


lorida’s construction lien pro- 

cedures may deny a property 

owner constitutional due pro- 

cess rights and could be 
challenged as constitutionally invalid 
in light of a recent U.S. Supreme Court 
decision. In Connecticut v. Doehr, __ 
U.S. __, 111 S. Ct. 2105 (1991), de- 
cided in June of 1991, the Supreme 
Court struck as unconstitutional Con- 
necticut’s prejudgment attachment lien 
statute. The Court also clarified the 
strength of its decision in Spielman- 
Fond, Inc. v. Hanson’s, Inc., 417 U.S. 
901 (1974), which had previously been 
relied upon to support the constitution- 
ality of mechanic’s lien laws. In short, 
the Court distanced itself from the 
Spielman-Fond opinion, saying that its 
prior decision did not enjoy “full pre- 
cedential value.” Shortly thereafter, in 
Reardon v. United States, 947 F.2d 
1509 (1st Cir. 1991), the U.S. Court of 
Appeals for the First Circuit inter- 
preted that warning to preclude 
reliance on Spielman-Fond; the court 
found CERCLA! lien procedures to be 
in violation of the property owner’s due 
process rights under the Fifth Amend- 
ment to the U.S. Constitution. Because 
Florida’s construction lien procedures 
are strikingly similar to the lien proce- 
dures followed in the Doehr and 
Reardon cases, these decisions raise 
constitutional questions concerning Flor- 
ida’s construction lien statutes. 


Application of Analysis 
in Doehr and Reardon 

Both the Doehr and Reardon courts 
analyzed the property owner’s due pro- 
cess claim following the three guidelines 
set out in Matthews v. Eldridge, 424 
U.S. 319, 335 (1976). First, they con- 
sidered whether the private interest 
affected by the action was “significant.” 
Next, they weighed the risk of errone- 


Out the Doehr? 


It is clear that the 
Supreme Court is 
reevaluating its 
position with 
respect to 
due process 
deprivation of 
property rights 


by E.A. “Seth” Mills, Jr. 


ous deprivation of such interest against 
the value, if any, of additional or sub- 
stitute safeguards. Finally, they 
considered the interest of the lienor 
and the burdens that would be placed 
on the government if additional proce- 
dural safeguards were required to 
obtain the lien.? 

Both in Doehr and in Reardon the 
courts explicitly concluded that the 
lien on the real property deprived the 
owner of a “significant” property inter- 
est.3 The Court said that the depriva- 
tion was “significant” because a lien 
clouds title, impairs the ability to sell, 
taints the property owner’s credit rat- 
ing, affects potential mortgages, and 
can even place a mortgage in technical 
default where there is an insecurity 
clause.4 This same reasoning would 
undoubtably apply to liens created un- 
der Florida’s construction lien law.5 

The constitutionality of the lien law 


is, however, dependent upon the lien 
process and procedural safeguards avail- 
able to protect the property owner from 
an erroneous deprivation of any prop- 
erty rights. The Doehr case concerned 
Connecticut’s attachment lien statute 
which created a high risk of erroneous 
deprivation of property rights because 
it provided for no predeprivational hear- 
ing and was issued, in reality, merely 
on the plaintiffs word that the defen- 
dant was liable.* Despite the Connecti- 
cut statute’s provisions for an ex- 
peditious postattachment hearing, 
notice for such a hearing, judicial re- 
view of an adverse decision, and a 
double damages remedy, the court 
found that these safeguards did not 
adequately ameliorate the risk of erro- 
neous deprivation. 

The Reardon court noted that risk 

of erroneous deprivation presented by 
the CERCLA lien provisions seemed 
even more serious than the risk in 
Doehr.? CERCLA provided for neither 
predeprivational nor an immediate 
postdeprivational hearing. There was 
no requirement for the plaintiff to post 
a bond. The Reardon court noted that 
even if the plaintiff is given a damages 
remedy, “the necessity for at least a 
prompt postattachment hearing is self- 
evident. . . .8 The Doehr Court went 
further to say: 
[A] later (post-attachment) hearing ... 
would not cure the temporary deprivation 
that an earlier hearing might have preven- 
ted. “The Fourteenth Amendment draws 
no bright lines around a three-day, 10-day 
or 5-day deprivation of property. Any sig- 
nificant taking of property by the State is 
within the purview of the Due Process 
Clause.”? 

Like the Connecticut statute in 
Doehr, Florida’s mechanic’s lien stat- 
ute provides for no predeprivational 
hearing, and filing of a claim of lien is 
based solely on the recording of the 
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sworn lien itself.!° The plaintiff is not 
required to post a bond to protect the 
property owner from an erroneous lien. 
In fact, it is the property owner who 
must post a bond to remove the lien 
cloud from the title, should he or she 
choose to do so.!! 

Although there are provisions for 
discharge of the lien in the Florida 
statute, the burden is on the property 
owner to file a complaint to have the 
lien removed or file a notice of contest 
of lien to expedite the postdeprivation 
hearing to occur within a 60-day pe- 
riod. Without the owner’s action, the 
hearing can be scheduled more than 
one year after the date the claim of lien 
was recorded.!2 In many cases, the 
dispute over the lien is not resolved for 
years. 

The Reardon court, in the final para- 
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graphs of its decision, attempts to 
distinguish the CERCLA lien from a 
mechanic’s lien in three ways, saying: 
1) that a mechanic’s lien rests on the 
voluntary agreement of the parties; 2) 
the dissolution of the lien occurs upon 
inaction of the plaintiff; and 3) that 
mechanic’s liens have an “established 
place in the law of the land.” Unfortu- 
nately, none of these distinctions are 
strong in light of the language of the 
Florida statute and Florida common 
law. 

Examining the three distinctions in 
turn, it is commonplace for the plaintiff 
asserting a mechanic’s lien not to be a 
party to a voluntary agreement with 
the owner; they are often subcontrac- 
tors, laborers, materialmen, or 
professionals that have provided labor 
or services directly to the contractor 
and thus have no contract with the 
owner.!3 Second, as discussed earlier, 
dissolution of the lien does occur auto- 
matically; however, it takes 12 months 
from the date of the filing of the lien 
for this to happen if neither party takes 
action. During this time, the owner’s 
title is clouded and due process is 
denied. Lastly, apposite to the theory 
that mechanic’s liens are entrenched 
in “the law of the land,” Florida law 
clearly holds that the construction lien 
is a creature of statute, and was not 
known at common law.!4 


Conclusion 

Although small distinctions and in- 
ferences may save Florida’s construc- 
tion lien law from invalidation in the 
short term, it is clear that the Supreme 
Court is re-evaluating its position with 
respect to due process deprivation of 
property rights. The First Circuit has 
interpreted the Doehr case to preclude 
reliance on Spielman-Fond for valida- 
tion of lien laws which opens the door 
for new analysis of lien laws under the 
Matthews due process guidelines. Al- 
though the Reardon case makes an 
attempt to distinguish the CERCLA 
lien procedures from the procedures for 
mechanic’s liens generally, closer analy- 
sis of Florida’s lien statutes show that 
these distinctions are very weak. The 
Florida Legislature has formulated pro- 
cedures to protect the Florida 
attachment statutes from constitutional 
infirmity.!5 Perhaps it is time to insti- 
tute those procedures for Florida’s 
mechanic’s lien laws before a constitu- 
tional challenge invalidates the current 


law and leaves Florida’s construction 
industry with no construction lien pro- 
tections at all.0 


1 Comprehensive Environmental Re- 
sponse, Compensation and Liability Act of 
1980 (42 U.S.C. §9601, et seg. (1983 and 
Supp. 1991)). 
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S. Ct. 2105, at 2118 (1991); Reardon v. 
United States, 947 F.2d 1509, at 1517-18 
(1st Cir. 1991). 

3 Doehr,_ __U.S. ___, 111 S. Ct. at 2113; 
Reardon, 947 F.2d at 1518. 
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5 Fra. Star. §713.01, et seq. (1991). 

Doehr,_ _U.S.__, 111 S. Ct. at 2114. 

7 Reardon, 947 F.2d at 1523. 

8 Reardon, 947 F.2d at 1502 (quoting 
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12 Fra. Star. §§713.21, 713.22. 

13 Fra. Star. §§713.01(10), 713.05, 713.06. 

14 Sheffield-Briggs Steel Products v. Ace 
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15 See generally Fia. Stat. §76.01-32 
(1991). 
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INNS OF CQURT 


he American Inns of Court 

movement aims to provide 

inn members with a forum 

for the exchange of ideas 
between judges, professors, experienced 
lawyers, and young lawyers. Typically 
the inn meetings take the form of legal 
demonstrations in areas such as nego- 
tiations, depositions, opening and clos- 
ing arguments, and cross examination. 
One of the most popular events, by now 
a yearly ritual at the Peter T. Fay 
American Inn of Court at St. Thomas 
University School of Law, is “Legal 
Jeopardy.” 

Since the inception of Legal Jeopardy 
four years ago at St. Thomas School of 
Law, it has become a prized tradition: 
Each time we play it, our team mem- 
bers arrive highly motivated and ready 
to seize the coveted Legal Jeopardy 
trophy. The Peter T. Fay American Inn 
of Court is divided into six teams, with 
each team having several senior bench- 
ers who are usually judges, and senior 
lawyers called barristers, together with 
the “pupils” or midrange lawyers and 
students. Each team must answer five 
questions for which they will receive 
points if they do so correctly. 

Much anticipation and regalia sur- 
round this event. This is partly because 
the inn provides its members with the 
subject matter about a week in ad- 
vance and the members prepare as 
diligently as they would for a law 
school exam. And, as we have learned, 
nothing motivates attorneys like ego. 
Areas of inquiry to date have included 
Rule 11 of the Federal Rules of Civil 
Procedure, attorneys’ fees, hearsay, and 
professional responsibility. When the 
big night arrives, the ready partici- 
pants don party hats and noise makers 
and parade into a courtroom decked 
with balloons and streamers. Our first 
presiding Legal Jeopardy judge was 


“Let the Games Begin” 
Legal Jeopardy at the Peter T. Fay American Inn of Court 


by Leonard D. Pertnoy 


the late Judge Eugene P. Spellman of 
the U.S. District Court for the South- 
ern District of Florida. Judge Spell- 
man, renowned for his sense of humor, 
arrived in a powdered wig carrying a 
comically oversized gavel. 

Next all of the Legal Jeopardy judges, 
following the presiding judge’s lead, 
come appropriately attired, provide a 
brief introduction and explain the rules. 
Then without further ado the judge 
ushers in the master of ceremonies— 
the one and only “Herbeas Corpus.” 
Herbeas immediately proceeds to intro- 
duce his famous, flirtatious and brainy 
cohost, Miss Vanna Whiteacre, and 
then the game really take off. 

We, of course, have an impressive 
scoreboard for this event so that Vanna 
Whiteacre can carefully record each 
team’s score and meticulously place it 
in the correct box. Sometimes after the 
third round, there is a special bonus 
round, where the team captains can 
earn additional points by telling the 
best lawyer joke or by leading their 
teams to the right answer in a legal 
charade in the quickest amount of 
time. At the close of round five, the 
tension mounts as Final Jeopardy be- 
gins: Herbeas reveals the final bonus 
question and each team must take a 
risk by selecting and wagering some 
or all of the points they have accumu- 
lated from their prior right answers. 
After ballots are tallied, Herbeas Cor- 
pus bestows the trophy upon the trium- 
phant winners. 

It should be noted, however, that the 
team in charge despotically reserves 
the right to make all rulings on the 
accuracy of the answers and all such 
rulings are final. There are no appeals 
as a matter of law. Further, we usually 
instruct the participants to bring a 
checkbook, toothbrush and pajamas just 
in case contempt citations are issued. 


Legal Jeopardy is not just entertain- 
ing, but also promotes congeniality 
among our inn members and affords a 
vehicle for the exchange of informa- 
tion. It is also an opportunity for mem- 
bers to share a laugh and smile as they 
promote the goals of civility, ethics, 
and professionalism. We understand 
that the tradition, established at the 
Peter T. Fay American Inn of Court, 
has spread throughout the state and 
country; other inns have borrowed our 
Legal Jeopardy format. We would not 
be surprised if in the near future, there 
is a statewide Inns of Court Legal 
Jeopardy tournament. We do know 
that at this year’s eighth annual meet- 
ing of the American Inns of Court in 
Washington, D.C., our local production 
of legal jeopardy will make its national 
debut as “Ethical Jeopardy." 


1 The composite conclusion, or so we 
have heard, drawn from four years of play- 
ing Legal Jeopardy, is that lawyers set 
attorneys’ fees in accordance with what the 
senior partner indicates and if they fail to 
do so are subject to sanctions. 


Leonard D. Pertnoy is an associate 
professor of law and clinical director 
at the St. Thomas University School 
of Law, as well as the director and 
president of the Peter T. Fay Ameri- 
can Inn of Court at St. Thomas. He 
holds undergraduate degrees from 
the University of Louisville, and the 
University of Vienna, and received 
his J.D. from the University of Mi- 
ami School of Law in 1969. 

This column is submitted on be- 
half of the Coordinating Council of 
Florida Inns, Amy D. Ronner, editor. 
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Corpus Juris Humorous 

Corpus Juris Humorous, A Compila- 
tion of Humorous, Extraordinary, 
Outrageous, Unusual, Colorful, Infa- 
mous, Clever and Witty Reported 
Judicial Opinions and Related Materi- 
als Dating From 1256 A.D. to the 
Present is compiled and edited by John 
B. McClay and Wendy L. Matthews, 
attorneys-at-law. This entertaining vol- 
ume contains over 280 hilarious and 
authentic judicial opinions extracted 
verbatim from the official reports. 

Each of the opinions is an original 
expression of inspired judicial wit, crea- 
tive humor, and literary acumen, which 
is made all the more humorous because 
of its authenticity, containing genuine 
expositions of fact and law, and reflect- 
ing the court’s actual analysis and 
rulings. 

The opinions are drawn from a vari- 
ety of judicial forums and from diverse 
historical and geographic locales, each 
having its origin in the English Com- 
mon Law tradition, including the 
United States, Canada, and England. 
The cases span a period of more than 
700 years, from the ancient English 
transcripts of the Northumberland 
County Assize proceedings of 1256 A.D. 
to the present day. The unifying con- 
stant in each of the opinions is the 
presence of humor in one form or 
another. 

Corpus Juris Humorous sells for 
$28.95 (includes all tax, shipping and 
handling). Mail check or money order 
to MAC-MAT, P.O. Box 2025-131, Tus- 
tin, CA 92680. 


Farm Estate 

The 11th edition of Dr. Neil E. Harl’s 
Farm Estate and Business Planning, a 
valuable reference manual for farmers, 
accountants, lawyers, insurance 
agents, and lenders is available. 

More than 150,000 copies of this 
reference classic have been sold since 
the first printing in 1973. This edition 
features the latest changes in both 
federal and state laws and regulations 
affecting farms and farm estates. 

Harl, a professor at Iowa State Uni- 
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versity, Ames, is nationally recognized 
for his expertise in economics and agri- 
cultural law. 

Farm Estate and Business Planning 
can be ordered by sending $24.95 to 
Century Communications, Inc., 6201 
Howard St., Niles, Ill. 60648. There is 
no charge for shipping and handling if 
payment is included with the order. 
(Soft cover, 400 pages) 


Disability Law 

Warren, Gorham & Lamont an- 
nounces the publication of Disability 
Law Compliance Manual, a compre- 
hensive new publication that addresses 
every issue of the landmark Americans 
With Disabilities Act. A truly defini- 
tive treatment of all the legal and 
compliance issues relating to the ADA, 
this all-inclusive guide is the only ref- 
erence in-house corporate counsel, 
labor/employment attorneys, general 
practitioners, and human resource 
professionals need for current, authori- 
tative answers to ADA compliance 
questions. 

A quick and ready source for deter- 
mining obligations under the ADA, 
Disability Law Compliance Manual, 
authored by Gary S. Marx and Gary 
G. Goldberger, answers the full range 
of questions, including: Who qualifies 
as a disabled individual? Does an em- 
ployer have to reassign an employee 
who becomes disabled on the job? Are 
restaurants or retail stores required 
to put menus and price tags in Braille? 
What are “reasonable accommoda- 
tions”? 

Disability Law Compliance Manual, 
1000 pp., is available from Warren, 
Gorham & Lamont, at the cost of $125. 
For more information, contact Julie 
Sochko, telephone (212) 971-5516. 


Lawyer’s Almanac 

Newly issued in its 12th edition, The 
Lawyer’s Almanac offers an encyclope- 
dic compilation of facts and figures on 
the courts, government, law schools, 
lawyers, and their work and organiza- 
tions in a single volume. 


Published by Prentice Hall Law & 
Business, The Lawyer’s Almanac con- 
tains a detailed listing of the nation’s 
500 largest law firms, including a look 
at which firms are growing and which 
are not, major areas of practice for each 
firm, staff data, and locations of domes- 
tic offices and foreign branches. 

The Lawyer’s Almanac also includes 
the complete requirements for the 36 
states with mandatory continuing le- 
gal education, as well as a bankruptcy 
court directory setting forth the names, 
addresses, and telephone numbers of 
all judges, clerks, administrators, and 
trustees, the locations of courts, and 
court schedules. 

The Lawyer’s Almanac is available 
at $85 a copy, from Prentice Hall Law 
& Business, 270 Sylvan Avenue, Engle- 
wood Cliffs, NJ 07632; by telephoning 
toll-free 1-800-223-0231; or by faxing 
the order to (201) 864-8666. 


McCormick on Evidence 

West Publishing Company has an- 
nounced the release of McCormick on 
Evidence, 4th. Written by seven of the 
country’s authorities on the law of 
evidence, the two-volume edition has 
been extensively revised and expanded 
to comprehensively cover the rapidly 
changing area of evidence. 

“The Hearsay Rules and Its Excep- 
tions” section has been reorganized to 
conform with the Federal Rules of 
Evidence pattern. Chapter 15, “The 
Privilege Concerning Improperly Ob- 
tained Evidence,’ has been substan- 
tially revised to focus on the exclusion- 
ary remedy of what constitutes 
illegality in obtaining evidence. 

Residual hearsay exceptions cover- 
age has been substantially expanded 
and new sections have been added on 
the use of excited utterances and other 
hearsay exceptions in sexual abuse 
cases and impeachment of a hearsay 
declarant. 

For additional information about 
McCormick on Evidence, 4th contact 
West Publishing Company at (800) 
328-9352. 
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The Man To See 
by Evan Thomas 


Reviewed by Ellen B. Gwynn 


Edward Bennett Williams was a bril- 
liant and versatile lawyer who de- 
serves the appellation “legendary.” First 
in his class at both Holy Cross and 
Georgetown Law School, he simply 
excelled in every area of the legal 
profession be tackled. Not only was he 
a consummate criminal and civil trial 
lawyer, known as a miracle worker 
with juries, but Justice William Bren- 
nan also described Williams as among 
the best oral advocates he’d seen. Al- 
though his specialty was criminal law, 
when he represented a client in areas 
of which he knew nothing, such as 
mergers and acquisitions or SEC inves- 
tigations, Williams would immerse him- 
self in the subject and emerge suc- 
cessful. Williams’ skill can’t help but 
come through the pages of this biogra- 
phy, even though one gets the sense 
the author didn’t particularly care for 
his subject. 

Before Williams left Washington’s 
Hogan & Hartson to start his own firm 
in 1949, the practice of criminal law 
was essentially disreputable. Williams 
didn’t care; he liked the excitement of 
it and getting his name in the 
newspapers. He represented gangsters 
and gamblers throughout his career, 
but as he built a name for himself, he 
attracted a who’s who of clients who 
were more respectable, but equally 
desperate. His track record was so 
successful that by 1957 Williams had 
become “the man to see.” As he glee- 
fully pointed out to a companion at a 
newstand, while looking at a newspa- 


per with three headlines—Joe Mc- 
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Carthy dead, gangster Frank Costello 
shot, and Teamsters President Dave 
Beck testifying before the Rackets Com- 
mittee—Williams represented all three! 
Many now-famous constitutional law- 
yers were inspired to practice criminal 
law after Williams recast it in an 
honorable light. 

Such talent and energy was pro- 
pelled by an inexhaustibly competitive 
ambition and managed by excessive 
drinking. Williams said he believed in 
“contest living,’ meaning that “every 
effort is marked down at the end as a 
win or a loss.” While a client would 
naturally value this attitude in his or 
her attorney, Williams wore his associ- 
ates out. He wanted absolute control 
of the cases he worked on and the 
people he associated with. He once 
forced his tablemates, who wanted de- 
caffeinated coffee, to order regular cof- 
fee first and decaffeinated after they 
were served, so that the waiter wouldn’t 
“screw up” his order. After Baltimore 
Oriole Jim Palmer threw two balls as 
his first two pitches of the opening 
game of the 1980 season, owner Wil- 
liams was already furious. At the pros- 
pect of 161 more games, he said, “What 
kind of sport is it where you can lose 
sixty times a year and be a roaring 
success?” He drank and caroused on a 
scale that would exhaust most people, 
presumably to release some of the 
pressure that went along with his 
high-profile clients and their high- 
stakes problems. 

There are some marvelous stories in 
this book, such as Sam Giancana’s 
struggle between an offer of immunity 
before the grand jury and the Mafia’s 
code of silence, and the Watergate- 
related trial of John Connally, accused 


of taking an illegal gratuity. Prior to 
Connally’s trial, Watergate prosecu- 
tors had gotten convictions in every 
case brought before a D.C. jury. The 
jury took only six hours to exonerate 


Connally. After the trial, former- 
President Nixon called and said he 
wished Williams could have repre- 
sented him. 

Apparently, Williams “invented and 
perfected” many techniques now com- 
monly used by the white-collar defense 
bar. By the time he died in 1988, after 
a long battle with cancer, his 70-person 
firm, Williams & Connally, had housed 
some of the top litigators in America, 
Brendan Sullivan and Michael Tigar 
among them. For the last decade of 
Williams’ life, he never lost a client to 
jail. He was by then charging $1,000 
per hour. You probably won’t come 
away from this book believing you 
really understand this complex human 
dynamo. He was both astonishingly 
talented and pitiably self-indulgent and 
defensive. He skirted the perimeters 
of unethical conduct, and frequently 
represented conflicting interests. In 
short, he was an altogether flesh-and- 
blood legend. 

The Man To See—Edward Bennett 
Williams: Ultimate Insider; Legendary 
Trial Lawyer by Evan Thomas is pub- 
lished by Simon and Schuster, Simon 
and Schuster Building, Rockefeller Cen- 
ter, 1230 Avenue of the Americas, New 
York, NY 10020, and sells for $27.50. 
496 pages. 


Ellen B. Gwynn, a graduate of Flor- 
ida State University College of Law, is 
a staff attorney at the First District 
Court of Appeal. 
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If you are updating your present office 
equipment or need compatibility with 
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can convert dedicated word processor 
or PC diskettes to the format you 
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CANCER. 
IT’S SIMPLY NOT 
WHAT IT 
USED TO BE. 


Over the last 40 years, research 
programs supported by the American 
Cancer Society have made increasing 
progress in the treatment, detection 
and prevention of cancer. 

In 1986 alone, the Society funded 
over 700 projects conducted by the 
most distinguished scientists and 
research institutions in the country. 

Which is why, this year, hundreds 
of thousands of people will be suc- 
cessfully treated for the disease. 

We are winning. 

But we need you to help keep it 
that way. 


AMERICAN 
CANCER 
SOCIETY 


Help us keep winning. 


We’d like you to do some 
name dropping... 
The Journal's 

When calling upon any of the 
advertisers in this publication, 
please tell them you saw their ad- 
vertisement in the Journal. 

That message will have a lot of 
staying power. 
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Software? 
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There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don’t leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 
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